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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	BARBARA D. TRUBEE, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

YUKON KUSKOKWIM HEALTH CORP.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO.,

                                                  Insurer,

                                                            Defendants.
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)
	          INTERLOCUTORY 

          DECISION AND ORDER

        AWCB Case No.  199921472
        AWCB Decision No. 02-0203  

         Filed with AWCB Anchorage, Alaska

         on October 7, 2002



We heard this matter at Anchorage, Alaska on September 18, 2002.  Attorney Michael Patterson represents the employee.  Attorney Timothy McKeever represents the employer.  We closed the record at the hearing’s conclusion.  


ISSUE

The appropriate area of medical specialty for the employee’s second independent medical evaluation (SIME).  


SUMMARY OF THE EVIDENCE

The employee was injured while reporting to her work as a nurse for the employer on May 31, 1999, when she slipped and fell on a ramp entering the employer’s facility.  The employee sought immediate treatment in Bethel with the employer (the medical facility she worked for).  She reported pain in her left ankle and knee, back, and left hand.  Ultimately, the employee moved to Copperas Cove, Texas in April of 2000.  


The employee has had surgeries performed in Texas, which she attributes to her slip and fall in 1999.  The employee’s treating physicians in Texas are Robin Cain, M.D., Mark Flood, M.D., and William Marsh, D.O.  The employer had the employee evaluated by a panel in Salt Lake City, Utah on March 26, 2002, consisting of Stephen Marble, M.D., Gary Zeluff, M.D., Jeffery Margetts, M.D., and Darrell Hart, M.D.  


In their March 26, 2002 report, the employer’s panel opined as follows:  the cause of the employee’s current condition is obesity, degenerative changes associated with the natural aging process (the employee is 60);  the employee would have returned to preinjury status by December, 1999 and no further timeloss is warranted;  any surgery after December, 1999 is not related to her slip and fall;  the employee has no permanent impairment as a result of the slip and fall;  and that the employee has the physical capacities to return to her work at time of injury.  The employee’s disagree in all regards.  


The employee filed an SIME form on September 10, 2002 listing disputes regarding causation, compensability, recommended additional treatment (if any), degree of permanent impairment, functional capacity, and medical stability.  The employer filed an SIME form on September 11, 2002 listing the same disputes (omitting permanent impairment).  


The employee’s form requested a physician be selected with an orthopedic specialty.  The employer’s form requested a physician with a specialty in physical medicine/rehabilitation.  


At the September 18, 2002 hearing, the employer argued due to the employee’s myriad of complaints, and their complexity, the SIME should be conducted by a physician with a broader overview of treatment such as a physiatrist or rehabilitation specialist.  The employer argues that we should depart from our custom of only choosing physicians from our list and choose a physician closer to the employee’s home in Texas.  


The employee argued at the September 18, 2002 hearing that the employee’s complaints are all orthopedic in nature and we should choose an orthopedic surgeon for the SIME.  The employee asserts she has problems travelling long distance, and that the employer’s examination in Salt Lake City left her sore.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.095(k) provides, in pertinent part:



In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.

Furthermore, AS 23.30.110(g) provides the Board the authority to require employees to be examined “by a duly qualified physician which the board may require.”  When deciding whether to order an SIME evaluation, the Board looks at the following factors:

1. Is there a medical dispute between the employee’s attending physician and the EIME physician;

2. Is the dispute significant; and

3. Would an SIME physician’s opinion assist the Board in resolving the dispute?


We find disputes exist between Drs. Cain, Flood, and Marsh the empoyer’s panel and Dr. Johnston regarding causation, compensability, recommended additional treatment (if any), , functional capacity, and medical stability.  We find the disputes that exist are significant (particularly regarding compensability).  We find an SIME will assist the Board in making its ultimate determination regarding these disputed issues.  


In the interest of efficiency and anticipated future potential disputes, we will ask the SIME doctor chosen to include the issue of degree of permanent impairment, if any, as well.  Had we not ordered the evaluation under AS 23.30.095(k), we would have ordered it under AS 23.30.110(g).  


An SIME must be performed by a physician on our list unless we find the physicians on our list are not impartial.  8 AAC 45.092(f).  We find the employee has difficulty and discomfort travelling, and the employer does not oppose deviating from our list.  Accordingly, we conclude that the SIME physician shall be chosen from an area in as close proximity to the employee as practicable.  Based on the complexity of the employee’s lengthy medical history, we find that a physician with a specialty in physical medicine (a physiatrist or rehabilitation medicine specialist) 


ORDER

The SIME process shall go forward as detailed above. 


Dated at Anchorage, Alaska this 7th day of October, 2002.
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Andrew Piekarski, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of BARBARA D. TRUBEE employee / applicant; v. YUKON KUSKOKWIM HEALTH CORP., employer; ALASKA NATIONAL INS. CO., insurer / defendants; Case No. 199921472; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 7th day of October, 2002.

                             

   _________________________________

      




   Marie Jankowski, Clerk
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� Deal v. Municipality of Anchorage (ATU), AWCB Interlocutory Decision No. 97-0165 at 3 (July 23, 1997).  See also, Schmidt v. Beeson Plumbing and Heating, AWCB Decision No. 91-0128 (May 2, 1991).





5

