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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	RICHARD L. GUILLAUME, 

                                                  Employee, 

                                                      Applicant,

                                                   v. 

ALASKA INTERSTATE CONSTR LLC,

                                                  Employer,

                                                   and 

FREMONT INDUSTRIAL INDEMNITY 

COMPANY,

                                                  Insurer,

                                                      Defendants.
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)

)
	        FINAL

        DECISION AND ORDER

        AWCB Case No.  199819577
        AWCB Decision No. 02-0205 

         Filed with AWCB Fairbanks, Alaska

         on October  7, 2002


We heard the employee’s claim for workers’ compensation benefits at Fairbanks, Alaska on August 29, 2002.  The employee represented himself; attorney Mike Budzinski represented the defendants. The record was held open to obtain supplemental wage history documentation. We closed the record when we next met on September 12, 2002 after such documents were considered.

ISSUES

Whether the employee is entitled to temporary total disability (TTD) benefits from August 5, 1998 through January 6, 1999, payment of any medical bills associated with his alleged right and left arm injuries, a compensation rate adjustment and any permanent partial impairment (PPI) benefits.

SUMMARY OF THE EVIDENCE
The employee worked as a truck driver on a short-term call from his union after being dispatched on August 3, 1998. He began experiencing bilateral hand and arm swelling and pain on or about August 7, 1998 with two different reported potential causes of the condition. The first reported cause was from lifting weights after work on August 5, 1998, specifically dumbbells weighing from 15 to 35 pounds. This alleged mechanism of injury is reflected in the Report of Injury itself and medical records from the ARCO medical facility in Prudhoe Bay, as well as subsequent records from Fairbanks Memorial Hospital, including the initial intake report by Jeff Baurick, M.D. 

An alternate mechanism of injury was first reported on September 1, 1998 to John Weis, M.D., a physician in Canton, Pennsylvania whom the employee saw on a subsequent trip to visit his mother. Dr. Weis reported the history that the employee struck a truck door with his right hand because it was rusted shut, and ended up kicking the door open with his foot. There is no reference to any left-hand trauma through that incident in Dr. Weis’ report. At hearing, the employee described an incident, which occurred on August 5, 1998, where he had to strike the door of a truck with the palms of both his left hand and his right hand, and then with his right foot in order to get the truck door open. 

The employee testified that that evening he lifted weights, using dumbbells weighing from 15 to 35 pounds, followed by dinner. He experienced no symptoms in his arms, nor did he experience symptoms the following day, August 6, 1998. It wasn't until two days later on August 7, 1998 that he began to experience swelling in his right and left hands and arms. 

In addition to the varying descriptions of alleged mechanisms of injury, there have been varying diagnoses with respect to the employee's left and right arm complaints. The initial impression at the ARCO medical facility was of strained tendons from lifting weights during off work activities. The assessment at Fairbanks Memorial Hospital under the care of Dr. Nancy Lewis was "bilateral arm swelling and pain, possibly cellulitis, possibly gout or other type of rheumatologic arthritis." The employee discharged himself from the hospital against medical advice on August 11, 1998. At the time of discharge, Dr. Lewis still had not come to a firm diagnosis, describing the employee's condition as "cellulitis vs. connective tissue disease." 

After the discharge, the employee visited his mother in Pennsylvania and sought treatment from Dr. Weis with complaints of left hand numbness and tingling in all the fingers and the thumb. Although the employee reported no left-hand trauma, Dr. Weis diagnosed left-hand carpal tunnel syndrome and thought there was a possible fracture of the right hand. However, an x-ray of the right hand revealed no fracture or degenerative changes. The follow-up diagnosis was bruising of the tendons of the right hand with a possible bone bruise. Dr. Weis specifically disputed the prior diagnosis of cellulitis by Dr. Lewis stating "I could find absolutely no evidence of any cellulitis or any skin disease on the affected hand." 

On September 23, 1998, the employee underwent a social security evaluation based on a 1995 head injury, which was performed by Ronald Martino, M.D. As part of the history, Dr. Martino noted reported injuries to both hands from prying open a truck door, describing the condition as "tendonitis." He also stated that the employee reported "that he has pretty much returned to his full activities, both at work and at home, prior to injuring his hands." 

The employee next saw Mark Wade, M.D., in Fairbanks with complaints of left hand pain and numbness. Dr. Wade described the right hand condition as a "crush type injury" with continued swelling. At Dr. Wade's request, electrodiagnostic studies were performed by James Foelsch, M.D., on the left which were positive for left median nerve neuropathy. Dr. Wade's assessment was "probable carpometacarpal joint pain secondary to arthritis." However, in a letter dated January 6, 1999, Dr. Wade characterized the left hand problem as "carpal tunnel syndrome." Dr. Wade released the employee to regular work at that time. 

The employee also saw Carl Thomas, M.D., at the Fairbanks Clinic in May 1999. Dr. Thomas noted the prior history of swelling in the right arm related to previous tumor removal surgery under the right arm which occurred in 1994. A subsequent visit with Natalie Mayer, M.D., at the Fairbanks Clinic in September 1999 also focused on right arm swelling related to the 1994 surgery for removal of a fibroid mass under the right arm. Dr. Mayer's assessment was "right arm exanthem with history of chronic lymphedema of the right arm probably secondary to surgery involving the axillary lymph nodes." As the employee was already on diuretics for the arm condition, no other treatment was recommended. In follow up treatment by Dr. Thomas, he described the right arm condition as "lymphedema." 

On September 18, 2000, the employee saw Peter Nathan, M.D., for an employer sponsored independent medical evaluation (EIME). The employee reported that he hit the latch of his truck door with his left and right hands several times because the door didn't open. He said the next day his right hand began to swell, and on the third day his left hand had swollen to the point where he could not grip the steering wheel. He reported continued swelling in the right arm, and left hand symptoms of stinging and burning sensations in the palm of the hand. He had returned to work as a truck driver that summer. Dr. Nathan noted the history of an "aggressive fibromatosis" under the right arm region, which required surgical excision in October 1994, followed by radiation therapy. 

Dr. Nathan concluded that an impact injury to the palms of the hands would not be responsible for development of global and diffuse swelling in the entire arm. Instead, tenderness and swelling would be limited to the area of impact. Dr. Nathan noted the prior history of a surgical excision of the aggressive fibromatosis under the right arm which involved first and second rib removal and post-operative radiation therapy. He stated that it was likely that the surgery and radiation treatment related to the fibromatosis resulted in vascular/lymphatic disturbances that led to the chronic swelling/lymphedema of the right arm. As to the left arm, although there was electrodiagnostic evidence of swelling of the left median nerve at the wrist, he thought that the finding was of no clinical significance since the employee reported no symptoms consistent with the diagnosis of left carpal tunnel syndrome. Dr. Nathan thought that the impact injuries to the palms had resolved without any permanent impairment or physical restrictions. He concluded the employee would have been capable of returning to work as a truck driver within two weeks of the August 1998 reported work incident. 

There are no medical records related to the employee's arm complaints following Dr. Nathan's report. Based on the record before us, the threshold issue we must decide is the compensability of the employee’s claim.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Presumption of Compensability.


The Alaska Supreme Court has long recognized that employment which causes injury or which sufficiently aggravates, accelerates, or combines with a pre-existing condition to cause disability entitles an employee to compensation and benefits.  Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  Liability may be imposed on an employer, however, only if the employment injury aggravated, accelerated, or combined with the pre-existing condition and the aggravation, acceleration, or combination was a "substantial factor" contributing to the ultimate disability.  United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983).


A "substantial factor" is found where it is "shown both that the [disability] would not have happened 'but for' the [employment] and that the [employment] was so important in bringing about the [disability] that reasonable men would regard it as a cause and attach responsibility to it."  State v. Abbott, 498 P.2d 712, 717 (Alaska 1972); Fairbanks North Star Borough v. Rogers & Babler, 757 P.2d 528 (Alaska 1987).


In analyzing a case involving a pre-existing condition, the Court held that an aggravation or acceleration must be presumed under AS 23.30.120.  Burgess Construction Company v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  AS 23.30.120(a) provides, in part, "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."  Continuing disability and need for medical benefits must also be presumed.  Olson v. AIC/Martin J.V., 818 P.2d 669, 672 (Alaska 1991); Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).


Nevertheless, before the presumption attaches the employee must establish a preliminary link between the disability and the employment.  "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection."  Id. at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of the medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facie case of work-relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 869.


To overcome the presumption of compensability, the employer must present substantial evidence the disability is not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'" Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 209, 210).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the Court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the disability and need for medical treatment was not work-related or 2) eliminating all reasonable possibilities the disability and need for medical treatment was work-related. "For the purposes of overcoming the presumption of compensability medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's injury or disability, without ruling out work related causes." Tolbert v. Alascom, Inc., 973 P.2d 603 (Alaska 1999).


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.


If the employer produces substantial evidence that the disability was not work-related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [the triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).

            In order to establish the presumption of his entitlement to disability benefits in this case, the employee relies on his testimony that each condition he is facing is substantially caused by his work-related incidents.  Although we note a scarcity of medical evidence relating the employee’s current conditions involving his hands and arms to any work injury, we find there is sufficient evidence to establish the presumption of compensability in this case.

            Therefore, we find the employer must submit substantial evidence to rebut the presumption.  Based on the testimony of Dr. Nathan, we find the employer has presented substantial evidence to overcome the presumption.  Therefore, we find the employee must prove his claim by a preponderance of the evidence.

Based on our review of the medical records including the report of Dr. Nathan, we find the employee cannot prove the continuing work relatedness and compensability of his arm and hand conditions by a preponderance of evidence. Particularly, we rely on Dr. Nathan’s medical opinion that the employee experienced a "fluid arm" as a long-term condition, which pre-existed the August 1998 complaints. Moreover, according to Dr. Nathan, the "fluid arm" is the consequence of his 1994 surgery for removal of a tumor in the rib cage below his right arm and necessary follow up radiation therapy. We also rely on records from the Social Security Administration that verify the employee’s "fluid arm" resulted from that 1994 surgery and therapy. 

Based on the medical opinion of Dr. Nathan, we find the alleged injury the employee suffered while working for the employer did not limit his ability to work and was, at most, a limited impact injury, which resolved within two weeks. Given that no other physician has expressed an opinion as to whether the employee was disabled, we find that any injury that occurred in August 1998 was very limited in its impact. In the absence of any other medical opinions concerning the extent of disability, we find the employee proved only that his disability lasted two weeks.

 Accordingly, we find the employer shall pay the employee TTD and medical benefits for a two week period after his date of injury. (The TTD payment does not include coverage of the first three days, pursuant to AS 23.30.150). The compensation rate will be at the statutory minimum, given that the employee presented no documentation to justify payments at a higher rate. We conclude the employee's claims for workers’ compensation benefits thereafter must be denied. 

ORDER
The employer shall pay the employee temporary total disability and medical benefits covering the two-week period following his date of injury in accord with this decision.


Dated at Fairbanks, Alaska this 7th day of October, 2002.







ALASKA WORKERS' COMPENSATION BOARD




________________________________________                                






Fred Brown, 
Designated Chairman







________________________________________                                
                      John Giuchici, Member

APPEAL PROCEDURES


This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION


A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of RICHARD L. GUILLAUME employee / applicant; v. ALASKA INTERSTATE CONSTR LLC, employer; FREMONT INDUSTRIAL INDEMNITY COMPANY, insurer / defendants; Case No. 199819577; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 7th day of October, 2002.
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Victoria J. Zalewski, Admin. Clerk
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