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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	MICHAEL N. KRIEGER, 

                                                   Employee, 

                                                            Petitioner,

                                                   v. 

UNISEA FOODS, INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO.,

                                                  Insurer,

                                                            Respondants. (s).
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)
	          DECISION AND ORDER

        ON MODIFICATION

        AWCB Case No.  199729817
        AWCB Decision No.  02-0211

         Filed with AWCB Anchorage, Alaska

         on October  9, 2002



We heard the employee’s petition for modification of our decision in Krieger v. Unisea, AWCB Decision No. 01-0190 (September 28, 2001) (Krieger I), at Anchorage, Alaska on September 4, 2002.  Attorney Joseph Kalamarides represented the employee.  Attorney Richard Wagg represented the employer.  We kept the record open for submission of the previous hearing transcript and a deposition.  We closed the record on September 17, 2002 when we first met after the documents were filed.  


ISSUE

Whether to modify our decision in Krieger I.  


SUMMARY OF THE EVIDENCE
We incorporate by reference the facts, in full, as detailed in Krieger I.  As this is a petition for modification, this decision should be read in conjunction with Krieger I.  The employee suffered an appendicitis while stationed and working for the employer at St. Paul, Alaska.  The employee was ill for several days prior to finally seeking medical attention, and was immediately sent by medi-vac to Anchorage.  

In our earlier decision we concluded the employee was not injured in the course and scope of his employment and his claim was not compensable.  In Krieger I at 19 – 20 we found:  


In the present case, we find the employee was not engaged in any activity that was "reasonably contemplated and foreseeable by the employment situation."  Based on Ms. Fay’s testimony, we find that had the employee advised her that he was “spitting up blood,” she would have immediately taken him to the clinic.  Based on the employee’s testimony, we find he was advised that he could seek medical attention on his own;  he says he was told he could walk to the clinic, only 10 minutes away.  We find the employee chose not to seek medical attention on March 22, 1997, when his appendicitis may have been diagnosed.  Based on the totality of the medical evidence, we find the employee’s appendix ruptured prior to his seeking medical attention on March 23, 1997.  We find the employee’s remote work site had no bearing on his decision to not seek medical attention;  his appendix could have ruptured in St. Paul, Anchorage, or at his home in California.  We find the employee may have failed to mitigate his damages by not seeking medical attention at the clinic on March 22, 1997.  We give more weight to opinion of the physician we selected, Dr. Steer, who opined that the employee’s location had any effect on the employee’s eventual outcome.  AS 23.30.122.  We find that neither the duration or distance of the medi-vac flight aggravated, accelerated, or combined with the employee’s appendicitis to cause or worsen his condition.  We find the quantum of evidence presented does not meet the preponderance of the evidence test to support a determination of a connection between the employee’s appendicitis and his employment.  


Therefore, we conclude the employee was not injured in the course and scope of his employment and his claim is not compensable.  His claims for benefits are denied and dismissed.


At the August 22,  2001 hearing, the employee had listed his roommate, Gordon Kingston, on his witness list.  Mr. Kingston could not be located for hearing.  Eventually the employee located Mr. Kingston and his deposition was taken April 2, 2002.  The sole basis to consider modifying our earlier decision is to consider the additional testimony of Mr. Kingston.  


At page 7 of his deposition, Mr. Kingston testified that he believed he went once with the employee to see Ms. Faye and he was given Alka-Seltzer.  Mr. Kingston got the impression that the employee was “faking” and just didn’t want to work.  He believed the employee was a hard worker.  He testified:  “So I let it go, I believe, another night- and after that, he couldn’t even get out of bed.”  (Id.)  Mr. Kingston continued at 9 - 10:


A.
And to me this was like a couple of days when I had been – we had – I had told her [Ms. Faye] that he might need to get some medical attention.  And it had went on for at least two days.  You know, without me having any medical knowledge, I had no idea of what was going on, other than Mike was in severe pain.  And, you know, for a big guy of his size to be in that much pain seemed unusual to me.  But I wasn’t the one to call the shots.  And I didn’t know how the medical attention on the boat worked and what was to be done.  


And so I – it was two days and eventually, I guess, they had brought him up to the town, the St. Paul nurse, to be seen further.  And then that’s when they discovered that it was a severe problem.


Q.
Do you remember requesting, or do you remember if Mr. Krieger requested that he be allowed to go see the St. Paul Clinic?


A.
Yes. He requested – the first time he requested it is when she gave him the Alka-Seltzer, which was at least a full day before he had actually made it to the clinic.   And I had no – from talking with Cindy [Faye] and the one time that I was with him with Cindy she had not offered – had not discussed the – you know, as far as her routine of taking anybody anywhere.  


I still, at that time, was still not aware of how medical attention worked, other that she was the one responsible for making those decisions on that boat.  So that’s why, you know, I pretty much went by what she was, you know, advising Mike to do, which was to lay down, rest, thinking that Mike was somehow faking it.  


Q.
So if I understand you correctly, Mike had requested to go to the clinic and Cindy Faye had instead – -


A.
Prescribed him Alka-Seltzer.


Q.
And told him to lay down?


A.
Exactly.  


Q.
And your impression was that she didn’t believe Mr. Krieger?


A.
Yes.


Q.
And then it was another day before he went to the clinic?


A.
Yeah. 


Regarding how he proceeded when he began to feel ill, the employee testified at the August 22, 2001 hearing as follows: 


A.
Well, at first I was – I stayed with my friends to tell them I was feeling sick and they go – and they – they said you better be careful because these people- because I was chosen to stay on because I was a good worker and these people said well, watch what you do because they had a bad habit of making fun of people up there who were sick.  So I just went and told them I couldn’t work anymore and got a little bit of rest.  


Q.
Okay.  And how long did you rest?


A.
Well, what happened then is I told them I wasn’t feeling well and we went down.  He helped my to go down and see the medical tech.  I went back down to the office.  Nobody was there.  We had some – there was a large group of Vietnamese on the boat and all the shift leader just happened to be Vietnamese.  


Q.
Okay.


A.
And I told them I wasn’t feeling well and they kind of made fun of me and then, you know, I still asked to see the medical tech and then they went up to see Cindy Faye and they came back down.  It was a recommendation that it was just food poisoning and gave me some Alka-Seltzer.  I believe my roommate got mad at that, went out and talked to her and came back with the same thing, saying it was – she’s saying it was food poisoning.  (8/22/01 hearing transcript at 16 - 17).


The employee testified he took Ms. Faye’s advice and took the Alka-Seltzer and tried to get some rest.  Mr. Kingston woke him up the next day, and noted the employee appeared white.  Mr. Kingston then immediately got Ms. Faye, who directly took the employee to the clinic.  (Id. at 18 - 19).  


The employee argues that Mr. Kingston’s testimony corroborates the employee’s story that Ms. Faye did not properly treat the employee, and the delay in his receiving treatment was a result of her misdiagnosis.  Thus, the employee argues that the employer’s decisions (through Ms. Faye) caused the delay in receiving treatment and the employee’s claim should be found compensable.  


The employer argues that it was purely elective on the part of the employee to seek treatment.  The employee knew he was free to seek medical care and elected not to.  The employer argues Mr. Kingston’s testimony is not credible, and was taken nearly five years after the events took place.  The employer argues the employee’s claim is not compensable.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.130 provides:  



Upon its own initiative, or upon the applica​tion of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in resi​dence, or because of a mistake in its determi​nation of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensa​tion order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.1​10.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reins​tat​es, increases or decreases the compensation, or award compensation.  


The Alaska Supreme Court discussed subsection 130(a) in Interior Paint Company v. Rodgers, 522 P.2d 161, 168 (Alaska 1974).  Quoting from O'Keeffe v. Aerojet-General Shipyards, Inc., 404 U.S. 254, 256 (1971), the court stated: "The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."


The court went on to say:



The concept of mistake requires careful interpretation.  It is clear that an allega​tion of mistake should not be allowed to become a back-door route to retrying a case because one party thinks he can make a better showing on the second attempt.  3 A. Larson, The Law of Work​men's Compensation Section 81.52 at 354.8 (19​71).

Id. at 169.


We have adopted regulations to implement our authority to modify a decision.  8 AAC 45.150 states: 



(a)
The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130.



(b)
A party may request a rehearing or modification of a board order by filing a petition for a rehearing or modification and serving the petition on all parties in accordance with 8 AAC 45.060.  



(c)
A petition for rehearing or modification based upon change of conditions must set out specifically and in detail the history of the claim from the date of the injury to the date of filing of the petition and the nature of the change of conditions. The petition must be accompanied by all relevant medical reports, signed by the preparing physicians, and must include a summary of the effects which a finding of the alleged change of conditions would have upon the existing board order or award.



(d)
A petition for a rehearing or modification based on an alleged mistake of fact by the board must set out specifically and in detail 




(1)
the facts upon which the original award was based; 




(2)
the facts alleged to be erroneous, the evidence in support of the allegations of mistake, and, if a party has newly discovered evidence, an affidavit from the party or the party's representative stating the reason why, with due diligence, the newly discovered evidence supporting the allegation could not have been discovered and produced at the time of the hearing; and 




(3)
the effect that a finding of the alleged mistake would have upon the existing board order or award.  



(e)
A bare allegation of change of conditions or mistake of fact without specification of details sufficient to permit the board to identify the facts challenged will not support a request for a rehearing or a modification.  



(f)
In reviewing a petition for a rehearing or modification the board will give due consideration to any argument and evidence presented in the petition.  The board, in its discretion, will decide whether to examine previously submitted evidence.  



We find the employee has produced new evidence that could not have previously been obtained with due diligence.  We will consider this new evidence in conjunction with the evidence heard and considered in Krieger I.  


We find Mr. Kingston’s testimony does not change our position.  As we found in Krieger I, we find that had the employee told Ms. Faye that he was coughing or spitting up blood she would have immediately taken him to the clinic.  The employee only complained of stomach pains and was given Alka-Seltzer.  When she next saw the employee, she immediately transported him to the clinic.  For all the reasons quoted above beginning at page two, we still conclude that the employee was not injured in the course and scope of his employment and his claim is not compensable.  His decision to not seek prompt medical attention is not the employer’s fault.


ORDER

The employee’s petition for modification is denied and dismissed;  our decision in Krieger I is affirmed.  


Dated at Anchorage, Alaska this 9th day of October, 2002.
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Darryl Jacquot,
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Valerie Baffone, Member







____________________________                                  






Marc Stemp, Member

APPEAL PROCEDURES


This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order on Modification in the matter of MICHAEL N. KRIEGER employee / petitioner; v. UNISEA FOODS, INC., employer; ALASKA NATIONAL INS. CO., insurer / respondants; Case No. 199729817; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 9th day of October, 2002.
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      Shirley A. DeBose, Clerk
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