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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	DENNIS WILLIAMSON, 

                                             Deceased Employee,

                                    And

DARLENE WILLIAMSON, 

                                               Widow/Beneficiary, 

                                                            Applicants,

                                         v. 

SALTERY LAKE LODGE, 

                                              Employer,

                                     And

LEGION INSURANCE COMPANY,

                                              Insurer,

                                                          Defendants.                                      
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	        FINAL DECISION AND ORDER

        AWCB Case No.  200023153M

        AWCB Decision No. 02-0212

         Filed with AWCB Anchorage, Alaska

         October  9, 2002



On August 22, 2002, in Anchorage, Alaska, we heard the beneficiary’s claim for death benefits, penalties, interest, and attorney’s fees and costs.  Attorney Chancy Croft represented Darlene Williamson, the wife and beneficiary of Dennis Williamson, the deceased employee ("employee"). Attorney Robert Stone represented the alleged employer and insurer ("employer").  We kept the record open until September 6, 2002 to receive closing briefs from the parties.  We closed the record when we next met on September 11, 2002.

ISSUES

1. Was the employee an employee of Saltery Lake Lodge (“SLL”) at the time of his death?

2. Is the employee entitled to death benefits?

3. Is the employee entitled to penalties and interest under AS 23.30.155?  

4. Is the employee entitled to attorney’s fees and costs under AS 23.30.145 and 8 AAC 45.180?

CASE HISTORY AND SUMMARY OF THE EVIDENCE


Saltery Lake is approximately 30 miles from the city of Kodiak, Alaska.  Flowing into Saltery Lake, among others, is Lake Creek.  The main outlet from Saltery Lake is Saltery River.  The Saltery River runs to the salt water at Saltery Cove.  Salmon and steelhead run from Saltery Cove, up the Saltery River, into Saltery Lake, and then into Lake Creek for spawning.


The Saltery Lake Lodge (“SLL”) is located on Saltery Lake, just above the headwaters of the Saltery River.  The SLL consists of a lodge and 20 acres of land, located on a peninsula of land which juts into Saltery Lake.  SLL is leased to Bill Franklin and Doyle Hatfield, who manage and operate the lodge.  SLL is a hunting and fishing lodge, and is surrounded by various bodies of water and 49,000 acres of land leased by Mr. Charles Dorman.


On August 23, 1999, Bill Franklin and Doyle Hatfield applied for a permit from the Alaska Department of Fish & Game (“ADF&G”) to control Lake Creek and prevent it from flooding and washing out the SLL. (Employee’s Hearing Exhibit 1).  Over time Lake Creek had changed course and began cutting a new channel across the SLL property.   The application requested permission to divert Lake Creek back into its pre-existing stream bed.  A caterpillar bulldozer and a backhoe were listed as the only tracked or wheeled equipment which were to be used in the process.  Id.  


On March 27, 2000, Mr. Franklin submitted a land use permit application with the Alaska Department of Natural Resources (“DNR”).  (Employee’s Hearing Exhibit 2).  The application stated a new stream had been formed as a result of Saltery River changing its course.  Mr. Franklin requested permission to work on the new stream in three different areas in order to direct the stream back to its original channel.  A map depicting the work Mr. Franklin was requesting permission to do was attached to the application. Id.  


As noted in his application to the ADF&G, Mr. Frankin was going to need a caterpillar bulldozer and a backhoe to complete the work in the three areas listed in his applications.  His neighbor, Mr. Charles Dorman owns a caterpillar bulldozer (“CAT”).  Discussions regarding use and operation of Mr. Dorman’s CAT are crucial to the determination of the employee’s employment status in this case.     


Charles Dorman owns Kodiak Smoking & Processing (“KS&P”), a meat and fish  processing plant located in the city of Kodiak, Alaska.  He also owns Saltery Cove Ranch (“SCR”), which is located in Saltery Cove, on Kodiak Island, Alaska.  SCR is located on approximately 49,000 acres of land leased by Mr. Dorman, and is situated in a popular hunting and fishing area.  The Saltery River runs adjacent to this land, and to the salt water at Saltery Cove.  


Saltery Cove is approximately 30 miles from the city of Kodiak. Fifteen miles of the road from the City of Kodiak to Saltery Cove is maintained by the State of Alaska.  Mr. Dorman typically maintains the remaining 15 miles of road with his CAT and grader.  The employee worked for Mr. Dorman at both KS&P and SCR.  He was the general manager of both businesses.  He was authorized to use the CAT as part of his job as general manager of SCR.  Sometime in approximately 1998, the employee and Mr. Dorman decided to start a hunting and fishing lodge at SCR.  The name of the lodge was Saltery Cove Ranch Lodge (“SCRL”).  The employee and Mr. Dorman were in the process of getting SCRL up and running when the employee’s accident occurred.  


While waiting for the permits to do the work on Lake Creek and Saltery Lake, Mr. Franklin approached Mr. Dorman and asked about using Mr. Dorman’s CAT to do the work.  There was also a discussion between Mr. Franklin and the employee regarding use of the CAT to do the work.  Ultimately the employee began doing the work using the CAT on July 3, 2000.  At some point the CAT stalled.  The employee climbed out onto the left track of the CAT and reached underneath the hood into the engine compartment to start it again.  The CAT restarted and began rolling backwards.  The employee was killed when he rolled off the back of the track and was run over by the CAT.  The CAT continued down the river for approximately 100 yards before striking the river bank and stopping. 


Bill Franklin, Charles Dorman and Darlene Williamson testified at the hearing.  The depositions of Bill Franklin, Doyle Hatfield, Charles Dorman, Darlene Williamson and Carl Peterson were also considered by the Board.  SLL’s written applications for permits to the ADF&G and DNR, the employee’s payroll records, a log book kept by the employee in 2000, and the police report for the employee’s accident were also considered by the Board.


Bill Franklin operates Saltery Lake Lodge with Doyle Hatfield.  (Franklin depo at 4-5).  SLL sits on 20 acres of land, 300 yards from the Saltery River and can accommodate 18 people at a time.  Id. at 8.  SLL is surrounded by Lake Creek, Saltery Lake, Saltery River, and Mr. Dorman’s property.  (Franklin depo at exhibit 12).  At some point Lake Creek had changed its original course.   Mr. Franklin testified he and Mr. Hatfield decided it would be a good idea to divert Lake Creek to protect the salmon spawning beds which were being washed away and to protect SLL from possible flooding. Id. at 11.  Mr. Franklin testified he talked to Charles Dorman about he and Mr. Hatfield’s idea to divert Lake Creek sometime during the winter of 1999/2000.  He called Mr. Dorman and asked him if he would like to push a little gravel around for him or let him use Mr. Dorman’s CAT since he did not want to rent a CAT and walk it all the way to Saltery Cove from town.  Id. at 13.  Mr. Franklin had operated a CAT on a couple of occasions during the previous 20-30 years.  (Franklin depo. at 41; Hearing Transcript at 64-65).  It was Mr. Franklin’s testimony that he did not give Mr. Dorman the impression he wanted to rent the CAT from him.  Mr. Franklin testified he simply wanted to borrow it, and that he and Mr. Dorman never discussed compensation for using the CAT even after the employee’s accident.  (Franklin depo. at 14; Hearing Transcript at 81-82).  He testified that it was his understanding that Mr. Dorman did not mind his using the CAT.  Id.  


Mr. Franklin testified he had one or two other conversations with Mr. Dorman regarding the work he wanted to do on the creek.  (Franklin depo. at 15-16).  Mr. Franklin stated he applied for and received permits from ADF&G, DNR, and the Bureau of Land Management to do the work.  Id.  The permits were good for 2-3 years, and he could get extensions on them as well. Id. at 63.  He testified he did not want to do any of the work specified in the permit applications until he had all of the permits in his hands.  (Hearing Transcript at 101, 109). 


Mr. Franklin testified about a conversation he had with the employee on July 2, 2000.  The employee told Mr. Franklin that the employee and Mr. Dorman had gone and looked at the site where Mr. Franklin wanted the work done.  Mr. Dorman told the employee the work looked “doable.”  (Hearing Transcript at 81-82). During this conversation they also talked about the work Mr. Franklin wanted done, and the fact Mr. Dorman had given Mr. Franklin permission to use the CAT.  During that conversation the employee told him Mr. Dorman wanted to make sure Mr. Franklin knew how to use the CAT.  He also told Mr. Franklin twice that he could get the work done in a couple of hours rather than the two days it would probably take Mr. Franklin to get it done.  (Franklin depo. at 18, 20; Hearing Transcript at 64, 84).  Mr. Franklin testified he told the employee that was not necessary, as he planned on doing the work himself, and he was still waiting for the permit to move the CAT to the work area to arrive.  (Franklin depo. at 19).  Mr. Franklin testified the employee told him he would do the work because he had plenty of time and was going to be at the SCR all week.  Mr. Franklin knew the employee was very experienced at operating the CAT because he had seen him on numerous occasions using the CAT.  (Hearing Transcript at 70-71, 123).  As a result of these statements, Mr. Franklin believed the employee was volunteering to do the work.  Id. at 39.  Mr. Franklin stated he did not tell the employee the specifics of the work he wanted done, and he would have done the work differently if he was doing it himself.  Id. at 20, 22.  He had a specific plan and order for how he wanted to get the work done.  Id. at 24-25.   He never met with the employee to show him the work he wanted done, although the work the employee was doing when he died was one of the projects Mr. Franklin had requested a permit to do.  (Franklin depo. at 64; Hearing Transcript at 92).  There was no rush to get the work done.  (Franklin depo. at 21).  The property had not flooded recently and the permits he had received were good for 2-3 years, and were renewable.  Id. at 63.  Mr. Franklin testified SLL, ADF&G, all the lodge owners, and anyone who fished on the river benefited from the work the employee was doing at the time of the accident.  (Id. at 61; Hearing Transcript at 50, 86).   


Mr. Franklin described what happened on July 3, 2000, prior to the accident.  When he flew in to Saltery Cove on July 3, 2000, his partner met him at the plane and told him the employee was working down in the creek.  Mr. Franklin was surprised and then went down to where the employee was working to see what was going on.  (Franklin depo. at 17).  He watched the employee work for approximately 4½ hours.  (Hearing Transcript at 61).  Mr. Franklin testified he said “hello” to the employee when he got down to the area where the employee was working, but that he did not talk to him about the work he was doing, give him any directions, or try to stop him.  (Franklin depo. at 28, 34; Hearing Transcript at 63, 88).  


Doyle Hatfield operates the SLL with Bill Franklin.  He is a shareholder in the corporation that operates the SLL.  (Hatfield depo. at 4).  He testified he was not present during any conversations between Mr. Franklin and the employee about the diversion project.  He knew the employee was working on the diversion project the day of the accident, but he did not talk to him that day.  He also testified he was surprised to see the employee there doing the work.  He thought the diversion project was going to start up the river doing the root pod work and then move back down the river to do the other work.  Id. at 5-6.  Mr. Hatfield testified he did not think the employee was doing the work for SLL, and he did not think Mr. Franklin had made any arrangement with him to do the work.  Id. at 7.  He believes SLL would have eventually done the work the employee was doing, and that the work the employee was doing also benefited Mr. Dorman because anything to promote the spawning possibilities for the fish was a benefit to Mr. Dorman’s upcoming lodge.  Id. at 8.  He testified the diversion project was to benefit the fish and to protect SLL’s buildings.  Id. at 13.  They wanted to borrow Mr. Dorman’s CAT only if it was free, they did not intend to pay to use it.  Id. 


Charles Dorman owns Kodiak Smoking and Processing (“KS&P”) and leases a ranch in Saltery Cove called Saltery Cove Ranch (“SCR”).  (Dorman depo. at 7; Hearing Transcript at 131).  He owns a caterpiller tractor valued at approximately $30,000.  (Hearing Transcript at 153).  Mr. Dorman testified the employee worked for him as a general manager for KS&P and SCR.  (Dorman depo. at 17; Hearing Transcript at 133).  He paid the employee $15 per hour for being the manager.  (Dorman depo. at 17).  The employee was authorized to use Mr. Dorman’s CAT as part of his duties as manager.  Id. at 28.  


Mr. Dorman also testified about two conversations between him and Bill Franklin regarding a creek that needed to be diverted.  In the first discussion he recalled Mr. Franklin asking him if he would do the work.  (Hearing Transcript at 149).  In the second conversation he recalled Mr. Franklin asking to use his CAT and his telling Mr. Franklin that he could.  Id. at 138, 149.  He has gone out and helped Mr. Franklin before with his CAT.  Id. at 153.  Mr. Dorman testified that although they never discussed payment for use of the CAT, he assumed they would at some point in time.  Id. at 139.  He testified he intended to receive payment for use of the CAT.  Id.  


Mr. Dorman also testified there was no benefit to him or his businesses from the work Mr. Franklin was going to do.  Id.  The day before the accident he was at the SCR and spoke with the employee.  The two of them went out to SLL to look at the work Mr. Franklin wanted done.  (Dorman depo. at 46).  The employee told him he had talked with someone a few days earlier and had seen the area where Mr. Franklin wanted the work done.  (Hearing Transcript at 140).  When he left SCR on July 2, 2000 the plan was for he and the employee to get the CAT serviced first, and then go see Mr. Franklin about doing the job.  (Dorman depo. at 49).  


Mr. Dorman testified he never told the employee how to do the work, but he did tell the employee that if Mr. Franklin knew how to run the CAT let Mr. Franklin do it, if not, he should talk Mr. Franklin out of it or do it himself.  (Dorman depo at 55; Hearing Transcript at 141-42).  It was his opinion the employee would expect to be paid for doing the work.  (Hearing Transcript at 141-42). He stated he did not pay the employee any money for the work Mr. Franklin wanted done, although he would have if the employee was alive today.  Id. at 153, 159.  He testified he asked his son Todd to go out to the accident site and move the CAT from where it came to rest after the employee’s accident and to finish the work the employee had started.  (Dorman depo at 73, 92).  He did not pay Todd for this work.  Id.

Darlene Williamson is the widow of the employee.  Mrs. Williamson testified she and the employee had been married since January 14, 1977 and have two grown children.  She testified that when the employee worked for KS&P he was paid $15 per hour, but when he was working out at the SCR he was paid $175 per day.  (Williamson depo. at 7; Hearing Transcript at 171).  Sometime prior to 2000, she and the employee had a conversation about his and Charlie Dorman’s agreement regarding the SCRL.  The employee told her her that he and Mr. Dorman had agreed that once the SCRL was up and running and accepting guests, he would receive 40 percent of the profits.  Until that time, he would be getting regular pay of $175 per day for the work that he could accomplish.  Id. at 19.  


At her deposition Mrs. Williamson testified her last conversation with the employee was on June 28, 2000.  At that time the employee told her he had one more job to do in Saltery.  He was going to straighten out a stream.  Id. at 36.  He did not say why he was straightening out the stream, or who he was doing the work for.  Id. at 37.  However, at the hearing she testified that during her last conversation with the employee he told her he was diverting a stream for Bill.  (Hearing Transcript at 170).  Finally, Mrs. Williamson testified the employee would have expected to be paid for the work he was doing on July 3, 2000.  Id. at 167, 170.  


Carl Peterson is an employee of the Alaska Department of Fish & Game.  He works mostly at their weir sites down at the Karluk counting salmon, although he worked at the Saltery weir site in 2000.  (Peterson depo. at 4).  He testified the Saltery weir site is only about 500 yards from the SLL, and that he often went to the SLL and visited socially with the owners.  Id. at 5.  Mr. Peterson stated Mr. Franklin had told him a river had changed its course and moved onto their property.  They were trying to get a permit to divert it back to its original bed so that it wasn’t eating away at their property and moving towards their lodge.  Id. at 5, 10.  He testified that on either the day of the accident or the day before, Mr. Franklin told him “Willie” (the employee) was going to move the river bed for them.  Id. at 6, 10.  On the day of the accident, the employee stopped the CAT near Mr. Peterson’s camp on his way to the river bed to put oil in it.  The employee told him he was on his way over to divert the river and asked Mr. Peterson if he knew the best route to get the tractor there without running through a bunch of streams or getting lost in the brush.  Id. at 7-8.  He testified the employee mentioned he was doing the work for Bill Franklin.  Id.


Mr. Franklin also testified in rebuttal at the hearing regarding statements made by Mr. Peterson in Mr. Peterson’s deposition.  Contrary to Mr. Peterson’s testimony, Mr. Franklin claims he never spoke with Mr. Peterson on July 2, 2000.  He testified he spoke with the employee the evening of July 2nd and then flew to Kodiak, so he could not have talked with Mr. Peterson about who was going to do the work that day. (Hearing Transcript at 185).  He testified he did talk to Mr. Peterson three to five days earlier, but that was before he talked to the employee about the work, so he could not have told Mr. Peterson the employee was going to do the work for him.  Id. 


The ADF&G and DNR applications reflect Mr. Franklin and Mr. Hatfield requested a permit to divert a stream back to its original outlet, as well as a land use permit.  The purpose of diverting the stream created by Lake Creek was “to keep it from flooding and washing out SLL.”  (Employee’s Hearing Exhibit 1).  In the applications Mr. Franklin and Mr. Hatfield requested permission to work in three different areas to complete the diversion project.  (Employee’s Hearing Exhibits 1-2).  They requested the land use permit beginning May 1, 2000 for a period of five years, and the permit to divert the stream beginning “ASAP” with no specified ending date.  Id.



The employee’s payroll records covered the periods of July 1, 1999 through September 16, 1999. (Employee’s Hearing Exhibit 3).  They demonstrate that the employee submitted information regarding the days he worked and the number of hours he worked each day to Mr. Dorman for payment twice a month.  The records do not reflect whether the hours the employee worked were for KS&P or SCR.  The records show the employee was paid $15 per hour.  Id.  Attached to the payroll records are two checks from Charles Dorman to the employee.  One is $640.00, the other for $1875.00.  Id.

The log book kept by the employee includes entries from June 5, 2000 through July 2, 2000.  (Employee Hearing Exhibit 4).  The entries appear to reflect personal activities (i.e. “made truck payment”) as well as work activities the employee was doing (i.e. “started digging transition strip; shut off water”).  Id.  The entry dated July 1, 2000 reads as follows: “secure water line, Lake Lodge (Bill) showed me project, fix wall downstairs bath and put in vanity, fix water to front hose spicket.”  Id. 


The police report regarding the accident contains summaries of interviews with Bill Franklin, Erik Grupp and Joe Solakian.  Mr. Franklin’s interview summary states his account of the accident.  His summary indicates he told the investigating officer that the employee had come up to help redirect the river and that there had never been any mention of payment.  (Employer’s Hearing Exhibit 2).  Mr. Grupp’s interview summary demonstrates he told the investigating officer that he and Mr. Solakian had been walking back to SLL from the area where the employee was working, when he saw the CAT backing down the stream.  Mr. Franklin approached them and told them about the accident.  He did not see the accident happen.  They went back to the lodge and called the Troopers.  He also told the investigating officer that the employee seemed very skilled in operating the CAT.  Id.  


The summarized interview with Mr. Solakian reflects he told the investigating officer that he and Mr. Grupp had been walking back to SLL to get dinner.  He heard the CAT stop and then start back up.  Once he was told what happened he stayed at the accident site until Mr. Grupp came to relieve him.  He did not see the accident happen.  Like Mr. Grupp, Mr. Solakian also told the investigating officer that the employee seemed very skilled at operating the CAT.  Id.

This case originally involved claims by the employee’s beneficiary against KS&P and its insurer Employer’s Insurance Company of Wausau, and Charles Dorman d/b/a SCRL.  On June 18, 2002, the Board approved a Compromise and Release Agreement between Mrs. Williamson and KS&P, Employer’s Insurance and Mr. Dorman.  The claim against SSL remained, and proceeded to hearing.

Employee’s Position

A.  Special Employee


The employee discussed three different employment doctrines in arguing SLL was the employer the employee was working for at the time of his death.   Citing the case of Ruble v. Arctic General, Inc., 598 P.2d 95 (Alaska 1979), the employee argued the special employee doctrine. Under the special employee doctrine, a special employee/employer relationship is established when the employee has made a contract of hire, express or implied, with the special employer; the work being done is essentially that of the special employer; and the special employer has the right to control the details of the work.  The employee argued there is no requirement under the special employee doctrine that the special employer specifically agree to pay the employee.  The question is whether, under the circumstances, payment was expected or reasonable.  


The employee argued there was an implied contract of hire with SLL based on the testimony of Carl Peterson, the log kept by the employee which stated “Lake Lodge (Bill) showed me project,” and the testimony of Mrs. Williamson and Mr. Dorman that the employee would expect to be paid for the work.  The employee argued the work being done was exclusively to protect SLL.  In support of this argument the employee cited the testimony of Carl Peterson, the employee’s statement to his wife on June 28, 2000 that he was diverting a stream for Bill, the permit applications submitted by Mr. Franklin to the ADF&G and DNR which listed the purpose of the work was to prevent flooding of the lodge, and Mr. Franklin’s testimony that the work was to keep the river from flooding and washing out SLL.  The employee also argued SLL controlled the details of the work because the work had to be done in accordance with the permits SLL had obtained, the employee’s log entry that Mr. Franklin showed the employee the project implies supervision by Mr. Franklin, and because Mr. Franklin watched the employee doing the work for 4 to 5 hours.  The employee argued payment for the work was expected based on Mrs. Williamson’s testimony that the employee would have expected to be paid for the work he was doing.  

B. Emergency Employee


In addition to being a special employee, the employee argued he was also an emergency employee.  Relying on Ostrem v. Alaska Workers’ Compensation Board, 511 P.2d 1061 (Alaska 1973), the employee argued an employee of one employer can become an emergency employee of another if there is a genuine emergency.  As an emergency employee no demand for payment for services needs to be made as long as the employee has the right to payment. Ostrem. 511 P.2d at 1066.  The employee argued there was a genuine emergency in this case.  Lake Creek had changed its course and cut a new channel across the only access road to SLL. 
The permit applications to ADF&G and DNR stated the work needed to be done “ASAP.”  The employee argued ADF&G would not allow SLL to work in the creek once salmon were in the river.  Mr. Dorman testified the fish were beginning to flood into Lake Creek, so soon ADF&G would not allow any work in that area.  Mr. Franklin testified the fish would probably have been to the area where the employee was working at the time of his accident by July 15th, so he would only be able to work in the river between July 3rd and July 15th.

C. Dual Employment


The employee also argued the Board could find this was a situation involving dual employment.  The employee cited the case of Laborers & Hod Carriers Union , Local 341 v. Groothius, 494 P.2d 808 (Alaska 1972), in support of this argument.  According to the court in Groothius, the dual employer situation arises when an employee of two employers, who is under the separate control of each, performs services which are more closely related to the business of one than of the other.  Groothius, 494 P.2d at 813.  The employee argued that when dual employment is found, a particular employer will be liable for the entire compensation when the service being performed at the time of injury (or death) can be ascribed to that particular employer.  The employee argued Mr. Franklin had admitted all the work being done by the employee was work that SLL wanted done.  As a result, he claimed SLL should be liable for the entire compensation in this case.  In the alternative, the employee argued if the Board finds all of the work being done was not ascribed to SLL, the Board should split the responsibility for compensation 50/50.


The employee also argued the presumption of compensability applies to this claim.  The employee claimed the mere possibility the employee might have been an employee of Mr. Dorman at the time of the accident is not sufficient evidence to overcome the presumption of compensability.  The employee contended Mr. Franklin’s testimony was not credible because it was inconsistent and contradictory to the testimony of other witnesses.  The employee requested the Board find he was an employee of SLL, or in the alternative a dual employee of Charles Dorman and SLL; compensation at the rate of $528.14 per week; a penalty under AS 23.30.070; and attorneys fees and costs of $33,814.85.   

Employer’s Position


The employer maintained there was insufficient evidence to support any of the three employment doctrines argued by the employee.  

A. Special employee


The employer argued there was no express or implied contract of employment between the employee and SLL.   As no evidence was presented to support an express contract, the employer only addressed the existence of an implied contract.  The employer contended there was no implied contract of hire because Mr. Franklin asked Mr. Dorman if he could use the CAT himself, not if he could borrow the services of the employee.  The employer referenced testimony by both Mr. Franklin and Mr. Dorman to support this contention.  Additionally, the employer claimed testimony supported the fact Mr. Franklin never showed Mr. Dorman any of the work he wanted done and never offered to pay for use of the CAT.  As a result, the employer argued the evidence demonstrates there was never an agreement between Mr. Dorman and Mr. Franklin that SLL would exercise any control over the employee and therefore no implied contract of hire existed.


The employer stated that in all of the cases regarding special employee situations the special employer was well aware of the activity of the special employee.  The employer argued an employee is not allowed to merely begin work without the knowledge of the employer and then expect to have entered into an employment relationship.  Contrary to the employee, the employer, citing Ruble v. Artic General, Inc., 598 P.2d 95 (Alaska 1979), claimed salary or payment of wages is essential in a special employee situation.  The employer cited the testimony of Mr. Dorman that he never asked SLL for payment for the employee’s work.  


The employer also cited the Ruble case for the proposition that the employer who furnishes an operator and heavy equipment continues to be regarded as the employer when the employee is injured.  The employer maintained that since Mr. Dorman testified he was concerned about Mr. Franklin’s ability to operate the CAT, which is worth $30,000, the employee’s first priority was to make sure the equipment was properly used.  Due to the fact Mr. Dorman, maintained control over the employee, the employer argued there was no implied contract of hire with SLL in this case.   


The employer also argued the work done by the employee was not essentially that of SLL.  In support of this claim, the employer cited the testimony of Mr. Franklin and Mr. Dorman that the work benefited not only SLL, but also the State of Alaska, SCRL, KS&P, commercial fisherman and the citizens of Kodiak because the creek diversion project allowed the salmon to reach their spawning grounds.  The employer relied on the testimony of Mr. Franklin and the sketches drawn during the hearing and depositions, in support of its argument that the work being done was not simply to prevent SLL from flooding, and thus was not essentially that of SLL.  Additionally, the employer cited the fact Mr. Dorman had his son finish the work started by the employee without consulting Mr. Franklin and without asking for any money.


The employer argued Mr. Franklin had no control over the employee and never exercised any control over him.  Mr. Franklin had testified the employee would drive the CAT around Saltery Cove as he pleased, pushing abandoned automobiles over hills and burying them, all without permits or permission from the State.  Moreover, the employee was an experienced CAT operator and Mr. Franklin was not.  Thus, the employer claimed Mr. Franklin would not be qualified to instruct the employee on the operation of the CAT.

B. Emergency Employee


The employer argued an emergency employment situation did not exist in this case.  Emergency employees are employees who are borrowed on short notice, without time for formal agreements.  The employer referenced the testimony of Mr. Franklin and Mr. Dorman that they had talked about the work Mr. Franklin wanted done months before the employee’s accident.  The employer also cited Mr. Franklin’s testimony that the permit to operate the CAT on the land did not get issued until the day of the accident, and Mr. Franklin never had an opportunity to communicate that fact to the employee. As a result, the employer maintained the “emergency employer” doctrine is inapplicable.

C. Dual Employment


The employer argued no facts existed to warrant a finding of dual employment in this case.  The employer contended there was no joint control over the employee.  The employer also claimed there is no evidence in the record to suggest there were two contracts, simultaneous control, or separate services being rendered for KS&P and SLL.


Finally, the employer cited the case of Nickels v. Napolilli, 29 P.3d 242, 251 (Alaska 2001) and argued that even if it is established that the employee was working for KS&P in the course and scope of his employment at the time of his death, it must also be proved that the work he was performing falls within the Alaska Workers’ Compensation Act.  The employer relied on the “relative nature of the work” test set forth in Searfus v. Northern Gas Company, 472 P.2d 966 (Alaska 1970).  The employer claimed the employee does not satisfy the Searfus test, and argued the act of diverting a creek is not a profit-making enterprise which ought to bear the costs of injuries incurred in the business. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. EMPLOYMENT STATUS

The primary question raised in this case is who was the employee’s employer at the time of his death.  Alaska recognizes three separate legal doctrines in determining one’s employment status: lent employment (i.e. “general/special employer”), emergency employment, or dual employment.  At hearing the employee argued each of these doctrines, claiming they were not inconsistent with each other even though they rely on different factors. 

A.  Lent Employment
When a employer lends an employee to another party, that party becomes liable for workers’ compensation only if: (a) the employee has made a contract of hire, express or implied, with the second employer; (b) the work being done is essentially that of the second employer; and (c) the second employer has the right to control the details of the work.  When all three of these conditions are satisfied in relation to both employers, both employers will be liable for workers’ compensation.  Arthur Larson & Lex K. Larson, Workers’ Compensation Law, § 67.01[1], at 67-2 (2001).  See, Anderson v. Tuboscope, 9 P.3d 1013 (Alaska 2000).

Under this doctrine, the lending employer is known as the “general employer” and the borrowing employer, the “special employer.” Arthur Larson & Lex K. Larson, Workers’ Compensation Law, § 67.01[1], at 67-2 (2001).  See also, Ruble v. Arctic General, Inc., 598 P.2d 95, 97 (Alaska 1979).  The requirements for finding an employment relationship for workers’ compensation purposes between a lent employee and a special employer are stricter than the standards for finding an employment relationship between an employee and an employer where there is only one employer.  Cluff v. Nana-Marriott, 892 P.2d 164, 168 (Alaska 1995).  For instance, in a lent employee situation, the statutory presumption of compensability applies to the general employer, and the special employer may be liable for workers’ compensation benefits only if there is an express or implied contract between the special employer and the employee.  Id. at 169 (citing Ruble v. Arctic General, Inc., 598 P.2d 95, 97 (Alaska 1979).  

In Alaska Pulp Corp. v. United Paperworkers Int’l Union, 791 P.2d 1008 (Alaska 1990), the general employer claimed there was an employee-employer relationship between the employee and the union, and argued that it should have the benefit of the presumption with respect to its claim that the union was the employer.  The court rejected the employer’s attempt to extend the presumption of AS 23.30.120(1) to “inter-employer disputes on the question of whether an employment relationship existed between the worker and the subsequent party.”  The court held that the presumption may not be used by an employer in disputes with other possible employers when the question is which is responsible for payment of a workers’ compensation claim.  Id. at 1011-12.  

In Alaska Pulp, it was the general employer who was trying to use the presumption under AS 23.30.120(1) to its benefit.  In Cluff, the employee was attempting to prevent herself from being considered an employee of someone other than her general employer.  The court held application of the presumption to the general employer in that case was appropriate since Cluff was trying to prevent an employee status to which she did not consent contractually.  Cluff 892 P.2d at 170. The court remanded the case to the Board to apply the presumption to the employee’s claim that the general employer was her employer for workers’ compensation purposes.  Id.

In the present case, it is the employee who is requesting we find the special employer responsible for workers’ compensation benefits.  Thus, the employee argues the presumption should apply, whereas the employer argues it should not.  As there is no case law directly on point for this issue, we turn to Professor Larson’s treatise on workers’ compensation.  Professor Larson states the only presumption in these situations is the continuance of general employment, which is taken for granted as the beginning point in any lent-employee problem.  Arthur Larson & Lex K. Larson, Workers’ Compensation Law, § 67.03, at 67-7 (2001).  To overcome this presumption, he states, it is not unreasonable to insist upon a clear demonstration that a new temporary employer has been substituted for the old.  The demonstration should include a showing that a contract was made between the special employer and the employee, proof that the work being done was essentially that of the special employer, and proof that the special employer assumed the right to control the details of the work.  Failing this, the general employer should remain liable.  Id.   Thus, we find that in order to prevail, the employee has the burden to prove by a preponderance of the evidence that there existed a contract between the employee and SLL, that the work being done was essentially that of SLL, and that SLL had the right to control the details of the work.  

1. Was there a contract of hire, express or implied between the employee and SLL?

“An implied employment contract is formed by a relation resulting from ‘the manifestation of consent by one party to another that the other shall act on his behalf and under his control, and consent by the other so to act.’”  Cluff v. Nana-Marriott, 892 P.2d 164, 171 (Alaska 1995)(citations omitted).  The existence of an implied contract must be determined by considering the factors in light of the surrounding circumstances.  Id.  

Looking at the circumstances surrounding the employee beginning work on the diversion project we find the employee entered into an implied contract of hire with Mr. Franklin and SLL.  There was a discussion between the employee and Mr. Franklin regarding the work to be done and use of the CAT to do the work.    The employee told Mr. Franklin that the employee and Mr. Dorman had looked at the work Mr. Franklin wanted done, and it seemed “doable.”  During this conversation the employee offered to do the work for Mr. Franklin.  

Mr. Peterson testified Mr. Franklin told him that the employee was going to move the river bed for SLL.  He also testified he spoke with the employee on the day of the accident and the employee told him the employee was on his way to divert the river for Bill Franklin.  Mrs. Williamson testified that during her last conversation with the employee, he told her he was diverting a stream for Bill.  Additionally, the entry dated July 1, 2000 in the employee’s log book states Bill Franklin showed him the “project.”  These facts lead us to the conclusion, by a preponderance of the evidence, that there was at least an implied contract of hire between the employee and Mr. Franklin to do the work for SLL. 

2. Was the work being done by the employee at the time of the accident essentially that of SLL?

We find the work being done by the employee at the time of the accident was essentially the work of SLL.  The employee was working in one of the three areas Mr. Franklin specified in his permit applications to ADF&G and DNR.  The application to ADF&G stated the work needed to be done “ASAP.”  The employee was performing the work Mr. Franklin wanted done.  The permit applications submitted by Mr. Franklin and Mr. Hatfield to ADF&G and DNR listed the purpose of the work was to prevent flooding of SLL.  Mr. Franklin testified one of the purposes of the diversion work was to keep the river from flooding and washing out SLL.  Although Mr. Franklin testified the main purpose of the work was to promote salmon spawning, we find that was a secondary purpose of his request to do the work, as it was not listed on any of his applications for permits.  We therefore conclude that by a preponderance of the evidence, the work being done by the employee at the time of the accident was essentially that of SLL.

3. Did SLL have the right to control the details of the work?

Here, SLL clearly had the right to control the details of the employee’s work.  As previously mentioned, Mr. Franklin supervised the employee’s work for at least 4 ½ hours.  Mr. Hatfield also testified he had observed some of the employee’s work.  The work the employee was doing never came under the review of Mr. Dorman.  Although the employee also had a duty to ensure the CAT was being properly used, he had a greater duty to do the work consistent with the permits Mr. Franklin had obtained.  We find by a preponderance of the evidence that SLL had the right to control the details of the work being done by the employee.

4. Payment for the work.
The element of who pays the employee for his work is fairly insignificant in lent-employee cases because the net result is almost invariably that the special employer ultimately pays for the services received, and the employee ultimately gets paid.  Arthur Larson & Lex K. Larson, Workers’ Compensation Law, § 67.06, at 67-17 (2001); Ruble v. Arctic General, Inc., 598 P.2d 95, 98 (Alaska 1979).  Here the employee was never paid. Mr. Dorman and Mrs. Williamson both testified the employee would have expected to be paid for doing the work.  Mr. Dorman testified he would have paid the employee for the work had he been alive today.  Mr. Dorman also testified that even though he and Mr. Franklin had never discussed payment for use of the CAT, that he expected to be paid by Mr. Franklin for use of his CAT. We find the fact Mr. Dorman never received payment from Mr. Franklin for use of the CAT to be insignificant.  The significance of being paid by SLL obviously diminished for Mr. Dorman after the employee’s died.  The employee worked on the diversion project for Mr. Franklin.  He expected to be paid for this work.  Whether that payment came from Mr. Dorman as a result of Mr. Dorman being paid by Mr. Franklin, or straight from Mr. Franklin is irrelevant.  It has no impact on our finding that SLL was the special employer of the employee at the time of his accident.  

We note that Mr. Franklin’s testimony was contrary to some of our findings.  We agree with the employee that Mr. Franklin’s testimony is not credible because it is inconsistent and contrary to the testimony of other witnesses.  Although he testified he had nothing to lose from testifying at the hearing, we find the opposite is true.  As a result, we gave less weight to the testimony of Mr. Franklin than the testimony of the other witnesses.

B. Emergency Employment

It is well established that a person who is asked for help in an emergency which threatens the employer’s interests becomes an employee under an implied contract of hire. Ostrem v. Alaska Workmen’s Compensation Board, 511 P.2d 1061, 1065 (Alaska 1973) (citing 1 A. Larson, Workmen’s Compensation, § 47.42 (c) at 780 (1967)).  It is entirely consistent with the theory of workmen’s compensation legislation that a business which utilizes the services of a third person in an emergency should bear the risk of his injury, the costs incurred being ultimately borne by the consumer as part of the cost of the product.  Ostrem v. Alaska Workmen’s Compensation Board, 511 P.2d 1061, 1065 (Alaska 1973) (citing Searfus v. Northern Gas Co., 472 P.2d 966, 969 (Alaska 1970)).  The fact that an employee did not receive remuneration for his work is not controlling.  According to the court in Ostrem, the test should be whether or not the employee had the right to compensation, not whether he demanded payment.  Id. at 1066.  

Not every service at the request of another creates an emergency employee situation.  For this kind of implied hiring authority to arise, there must be a genuine emergency ruling out normal procedures for hiring or obtaining permission to engage assistance.  Ostrem, 511 P.2d at 1066.

We find the employee had a right to payment for the work he did on the creek.  However, we also find no genuine emergency existed which prevented SLL from going through normal procedures for hiring the employee to do the diversion work.  There was plenty of time for a formal agreement to be made, and the employee was not borrowed on short notice.  Although the salmon were already in the weir and it would not be long before they were in the creek, SLL’s permit to do the work was renewable.  Mr. Franklin testified if the work was not completed this year, they would get to it next year.  Additionally, there was no genuine emergency in terms of SLL flooding, as Mr. Franklin testified SLL had not flooded in the last five years.  The employee’s claim that he was an emergency employee of SLL fails.

C. Dual Employment

When an employee works for two or more employers, depending on the circumstances, a situation involving joint employment or dual employment may arise.   An employee can be said to be a joint employee when he simultaneously engages in work for more than one employer and the work performed for each employer is identical or nearly identical to that performed for the other employer.  Laborers and Hod Carriers Union, Local No. 341 v. Groothuis, 494 P.2d 808, 813 (Alaska 1972) (citing 1 A. Larson, The Law of Workmen’s Compensation, §48.40 at 837 (1967)).  Joint employment is possible and fairly common because there is nothing unusual about the coinciding of control by both employers and the advancement of the interests of both employers in a single piece of work.  Arthur Larson & Lex K. Larson, Workers’ Compensation Law, § 68.01, at 68-2 (2001).

The dual employment situation arises when a single employee, under contract with two employers, and under the separate control of each, performs services for the most part for each employer separately, and the service for each employer is largely unrelated to that for the other. Arthur Larson & Lex K. Larson, Workers’ Compensation Law, § 68.01, at 68-2 (2001).  See also, Groothuis, 494 P.2d at 813 (citing 1 A. Larson, The Law of Workmen’s Compensation, §48.40 at 837 (1967)).  When dual employment is found the employers will be liable for compensation either jointly or separately, depending upon whether it is possible to ascribe the service of the employee at the time of his injury or death to a particular employer or to several employers.  The more difficult it is to determine whose interests the employee was furthering at the time of his injury, the greater the likelihood of joint liability,  Id.  


We find this is not a case of dual employment.  Mr. Dorman was not in the business of renting equipment and operators.  Mr. Franklin was not in the business of diverting streams.  This was a one-time deal.  We find there is insufficient evidence in the record to support a finding of two employment contracts, simultaneous control by Mr. Dorman and Mr. Franklin, or separate services being rendered for Mr. Dorman and SLL. 


SLL was the special employer of the employee at the time of the accident.  As a result, SLL is liable for the employee’s workers’ compensation benefits. 

II. 
DEATH BENEFITS

AS 23.30.215 provides in pertinent part:

(a) If the injury causes death, the compensation is known as a death benefit and is payable in the following amounts to or for the benefit of the following persons: 

(1) reasonable and necessary funeral expenses not exceeding  $5,000;

(2) if there is a widow or widower or a child or children of the deceased,   the following percentages of the spendable weekly wages of the deceased:
(A)  80 percent for the widow or widower with no children…

(b)  In computing death benefits, the spendable weekly wage of the deceased shall be computed under AS 23.30.220 and shall be paid in accordance with AS 23.30.155 and subject to the weekly maximum limitation in the aggregate as provided in AS 23.30.175, but the total weekly compensation may not be less than $75 for a widow or widower nor less than $25 weekly to a child or $50 for children.


It is not disputed that the employee died in the course and scope of his employment.  The only dispute was who the employee was working for at the time of his death.  We have found SLL was the employer at the time of the employee’s death.  Based on our review of the record, we find the employee's claim is compensable.  Accordingly, we award the employee’s beneficiary death benefits under AS 23.30.215(a)(1) and (a)(2)(A).

III. PENALTIES AND INTEREST  

AS 23.30.070 provides in pertinent part:

(a) Within 10 days from the date the employer has knowledge of an injury or death or from the date the employer has knowledge of a disease or infection, alleged by the employee or on behalf of the employee to arisen out of and in the course of the employment, the employer shall send to the board a report setting out

(1) the name, address, and business of the employer;

(2) the name, address, and occupation of the employee;

(3) the cause and nature of the alleged injury or death;

(4) the year, month, day, and hour when and the particular locaity where the alleged injury or death occurred; and

(5) the other information that the board may require. 

. . . 

(f) An employer who fails or refuses to send a report required of the employer by this section or who fails or refuses to send the report required by (a) of this section within the time required shall, if so required by the board, pay the employee or the legal representative of the employee or other person entitled to compensation by reason of the employee’s injury or death an additional award equal to 20 percent of the amounts that were unpaid when due.  The award shall be against either the employer or the insurance carrier, or both.


AS 23.30.070(f) provides the board with discretion in determining whether to penalize an employer for failing to report an employee’s death.  We find there was a reasonable dispute as to who was the employer at the time of the employee’s death in this case.  SLL contends the employee was not working for them at the time of his death.  Although we have found SLL was the employee’s special employer, SLL easily could have concluded the employee’s general employer, Mr. Dorman, would have reported the employee’s death to the Board.  As such, we will use our discretion and decline to impose a penalty against SLL for failing to report the employee’s death to the Board.  AS 23.30.070(f).

AS 23.30.155 provides, in part:

(b) The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death. On this date all compensation then due shall be paid. . . .

(p) An employer shall pay interest on compensation that is not paid when due.  Interest required under this subsection accrues at the rate specified in AS 09.30.070(a) that is in effect on the date the compensation is due. 

No benefits have been paid to the employee’s beneficiary by SLL.  The Courts have consistently instructed us to award interest to claimants for the time-value of money, as a matter of course.  See Land & Marine Rental Company v. Rawls, 686 P.2d 1187, 1192; Harp v. Arco Alaska, Inc., 831 P.2d 352 (Alaska 1994); Childs v. Copper Valley Electrical Association, 860 P.2d 1184, 1191 (Alaska 1993).  We find a determination regarding whether to award interest on unpaid benefits is not discretionary.  Accordingly, we award interest to the employee under 8 AAC 45.142(b)(2) on all late-paid death benefits to the employee’s widow.  

IV. ATTORNEY’S FEES AND COSTS 

We next consider the employee’s request for attorney’s fees and costs.  AS 23.30.145 provides in pertinent part:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded….  In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.  

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


Based on the facts in this case, we find the employer resisted paying the employee benefits, and conclude we may award attorney's fees under subsection AS 23.30.145(b).  Subsection .145(b) requires that the attorney’s fees awarded be reasonable.  Our regulation 8 AAC 45.180(d) requires that a fee awarded under subsection .145(b) be reasonably commensurate with the work performed.  It also requires that we consider the nature, length, and complexity of the services performed, as well as the amount of benefits involved.


We find the employer resisted payment of death benefits claimed by the employee’s beneficiary, Mrs. Williamson.  This resistance required Mrs. Williamson to obtain the assistance of an attorney.  The employee has requested attorney/paralegal fees totaling $33,495.00 and costs totaling $319.85.  Practice in the Workers' Compensation forum is contingent upon prevailing on issues presented to the Board.  The employee's counsel has practiced in the specialized area of workers' compensation law for many years.  In light of Mr. Croft’s experience, and the contingent nature of workers' compensation practice, we find $250.00 per hour to be a reasonable hourly rate for Mr. Croft, and $100.00 per hour to be a reasonable hourly rate for his paralegal assistance. 


Turning to the present case, we find that the employee prevailed on all of his claims except his request for a penalty.  We found SLL to be the liable employer in this case, and have awarded death benefits and interest.  We find these benefits to be significant.  We also note this case was well litigated by experienced, competent counsel and required presentation of complicated legal argument.  


Mr. Croft has submitted three affidavits of fees.  We note some of the services mentioned in the affidavits reflect work which was done in anticipation of a hearing involving the employee’s claims against not only SLL, but also KS&P and SCRL.  We also note Mr. Croft previously settled the employee’s claims against KS&P and SCRL and was awarded attorneys fees through the Compromise and Release Agreement approved by the Board on June 18, 2002.  We find Mr. Croft is entitled to reasonable attorneys’ fees, paralegal fees, and costs.  We therefore direct the parties to determine which of Mr. Croft’s fees are applicable to this particular claim.  We reserve jurisdiction over any disputes that may arise over this matter. 

ORDER

1. The employee was an employee of SLL at the time of his death.

2. SLL must pay the employee’s beneficiary death benefits pursuant to AS 23.30.215(a)(1) and (a)(2)(A).

3. The employee is entitled to interest under AS 23.30.155 and 8 AAC 45.142(b)(2).

4. The employee is entitled to reasonable attorneys’ fees.



Dated at Anchorage, Alaska this 9th day of October 2002.






ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Marc D. Stemp, Member







____________________________                                  






Andrew Piekarski, Member

DISSENT OF CHAIRPERSON SUZANNE SUMNER


I respectfully dissent from the opinion of the other Board members.  I believe Charles Dorman, d/b/a Saltery Cove Ranch, was the employer at the time of the employee’s death. Before an employee/employer relationship exists under the Workers’ Compensation Act, an express or implied contract of employment must exist.  Childs v. Kalgin Island Lodge, 779 P.2d 310 (Alaska 1989)(citing Whitney-Fidalgo Seafoods, Inc. v. Beukers, 554 P.2d 250, 252 (Alaska 1976).   Employment generally begins after a meeting of the minds has been reached between the employee and the employer, for it is at that point that a contract has been formed.  Childs 779 P.2d at 313 (citing 1C A. Larson The Law of Workmen’s Compensation, §47.10 (1986).  


There was no meeting of the minds between the employee and SLL or Mr. Franklin.  Mr. Franklin wanted to do the diversion project himself.  He had taken the time to apply for the necessary permits to do the work and to move Mr. Dorman’s CAT.  He testified he wanted to do the work, and he had previously used a CAT so he felt comfortable borrowing Mr. Dorman’s CAT.  Mr. Franklin also testified the employee had offered to do the work for him, and he told him it was not necessary because he planned on doing the work himself and was waiting for a permit to arrive.  


Even if I found Mrs. Williamson’s testimony at the hearing where she conveniently remembered the employee telling her he was diverting a stream for “Bill” to be credible, that alone does not establish that the employee believed Mr. Franklin had become his employer.  The same is true regarding the testimony of Mr. Peterson.  The fact that the employee said he was doing some work for Bill Franklin could have meant he was doing some work with the CAT to help out SLL.  This is supported by the testimony of Mr. Dorman that he had used his CAT before to help Mr. Franklin.  


“An implied employment contract is formed by a relation resulting from ‘the manifestation of consent by one party to another that the other shall act on his behalf and under his control, and consent by the other so to act.’”  Cluff v. Nana-Marriott, 892 P.2d 164, 171 (Alaska 1995)(citations omitted).  The employee had been to look at the work Mr. Franklin wanted done with his boss at KS&P and SCR, Mr. Dorman.  The employee had been told by Mr. Dorman that if Mr. Franklin did not know how to operate the CAT, the employee should just do the work.  Additionally, Mr. Dorman never questioned the hours submitted by the employee for payroll.  As there was no discussion regarding payment, it is more probable than not that the employee would have submitted the number of hours he spent on the diversion project to Mr. Dorman for payment.  Mr. Dorman even testified he would have paid the employee to do the work.  Thus, if there was an implied contract of hire between the employee and anyone to do the work, it was between the employee and Mr. Dorman.


I find the work  being done by the employee was benefiting not just SLL, but many others as well.  I do not find the testimony of Mr. Dorman that the diversion of the creek to promote salmon spawning was not a benefit to him or anyone else to be believable.  He and the employee were attempting to open Saltery Cove Ranch Lodge, a fishing and hunting lodge.  Certainly their lodge would have benefited from a better salmon population.  Although Mr. Franklin stated in his permit applications that the purpose of the work was to prevent flooding of the SLL property, the fact that the work also promoted the spawning possibilities for the fish leads me to the conclusion that the work being done by the employee was not essentially for SLL.


Finally, I find SLL and Mr. Franklin did not have control over the employee’s work. There was uncontroverted testimony that the employee often used the CAT to do work around SCR, and that he was able to use the CAT at his own discretion.  No facts were presented to support the claim that the employee consented to act under Mr. Franklin’s control.  Cluff, 892 P.2d at 171.  The testimony of Mr. Franklin and Mr. Hatfield demonstrates they were surprised by the employee’s presence at the work location on July 3, 2000. They both testified they wanted to start the diversion work in the root pod area, not the area where the employee was working.  


Mr. Franklin and Mr. Hatfield watched the employee do some of the work, but the employee had already worked for a good amount of time without any “supervision” before Mr. Franklin arrived.  Even Mr. Grupp and Mr. Solakian watched the employee working.  That does not mean they had control over the employee’s work, just that they were all interested in watching him do the work.  Although Mr. Franklin testified he watched the employee work for approximately 4-5 hours, the employee was working on a loud piece of machinery over 100 feet away from Mr. Franklin, and Mr. Franklin was satisfied with the work being done by the employee, so he had no reason to talk to him about it.  Additionally, the employee was much more experienced at operating the CAT than Mr. Franklin.  Mr. Franklin was not qualified to instruct the employee on how to operate the CAT while he was working.


I find the employee was working under the control and direction of Mr. Dorman.  Mr. Dorman specifically told the employee that if Mr. Franklin did not know how to use the CAT well enough, that the employee was to do the work.  Mr. Dorman went with the employee to the work site and told the employee the work was doable.  The employee was working for Mr. Dorman.  A substantial part of his duties were maintenance of the CAT as well as ensuring the CAT was properly used.  The employee’s acceptance to do the work was simply a continued obedience to his general employer’s directions. Additionally, Mr. Dorman had his son complete the work started by the employee, and he has never requested payment from SLL for the work done by the employee or his son.


Under Cluff v. Nana-Marriott, in a lent employee situation the statutory presumption of compensability applies to the general employer.  Here, the employee’s general employer was Charles Dorman.  I find there was an implied contract between the employee and Mr. Dorman, the work performed by the employee not only benefited SLL, but the lodge being started by the employee and Mr. Dorman, and Mr. Dorman had the right to control the employee’s work.  I find the evidence presented by the employee that SLL was the employer at the time of the employee’s accident was not substantial evidence to the contrary.  The employee has failed to clearly demonstrate by a preponderance of the evidence that SLL had been substituted as employer for the employee’s general employer Mr. Dorman.  Arthur Larson & Lex K. Larson, Workers’ Compensation Law, § 67.03, at 67-7 (2001).  Thus, I conclude Charles Dorman is responsible for workers compensation benefits to the employee in this case.


I concur with the other panel members in their finding that SLL should not be penalized for failing to report the employee’ death as required by AS 23.30.155.  Since I would find Charles Dorman rather than SLL the employer in this case, the other issues raised by the employee are moot.
 







________________________







Suzanne Sumner







Designated Chairperson







If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.


If compensation is awarded, but not paid within 30 days of this decision, the person to whom compensation is payable may, within one year after the default of payment, request from the Board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of DENNIS WILLIAMSON, deceased employee and  DARLENE WILLIAMSON widow/beneficiary/applicants; v. SALTERY LAKE LODGE, employer, and LEGION INSURANCE COMPANY insurer/defendants; Case No. 200023153M; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 9th day of October, 2002.

                             

   _________________________________

      






Shirley DeBose, Clerk

�








� The classic example of joint employment cited by Professor Larson in his treatise involves a situation of leased heavy equipment and operator.  The lessor may be accomplishing his business purpose of furnishing equipment and labor at a profit, while the lessee is at the same time accomplishing his business purpose of, say, digging a ditch.  The lessor may retain enough control to safeguard its interest in the valuable equipment, while the lessee may assume enough control to get his work done efficiently.  However, in these situations, the lessor is typically in the business of leasing equipment and operators.  That is not the situation in this case.
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