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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	BARBARA D. TRUBEE, 

                                                   Employee, 

                                                            Respondant,

                                                   v. 

YUKON KUSKOKWIM HEALTH CORP.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO.,

                                                  Insurer,

                                                            Petitioners.

	)

)

)

)

)

)
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)

)

)

)

)

)

)

)

)

)

)

)
	          DECISION AND ORDER

        ON RECONSDIERATION

        AWCB Case No.  199921472
        AWCB Decision No.  02-0216

         Filed with AWCB Anchorage, Alaska

         on October 24, 2002



We heard the employer’s petition for reconsideration of our decision in Trubee v. Yukon-Kuskokwim Health Corp., AWCB Decision No. 02-0203 (October 7, 2002) (Trubee I), at Anchorage, Alaska.  Attorney Michael Patterson represents the employee.  Attorney Timothy McKeever represents the employer.  We closed the record on October 22, 2002 when we first met after the parties’ pleadings were complete.  We proceeded as a two-member panel which constitutes a quorum.  AS 23.30.005(f).  


ISSUE

Whether to reconsider our decision in Trubee I.  


SUMMARY OF THE EVIDENCE

We incorporate by reference the facts as detailed in Trubee I, where in we ordered that the appropriate area of specialty for the employee’s pending second independent medical evaluation (SIME) be in physical medicine.  We also ordered that we would deviate from our usual practice of choosing physicians on our SIME list and have the employee evaluated near her home in Texas.  We based this deviation on the employee’s prior complaints of travel to attend an employer’s evaluation.  


On October 15, 2002 the employer filed a petition for reconsideration asserting that after our September 18, 2002 hearing, and prior to the issuance of Trubee I, the parties had come to an agreement that the SIME should be performed in Anchorage by Larry Levine, M.D., a physiatrist on the Board’s SIME list, in conjunction with an evaluation by Douglas Smith, M.D., an orthopedist on the Board’s SIME list.  


On October 21, 2002, the employee’s counsel filed an Affidavit of Non-Opposition for Reconsideration.  The affidavit states that the parties have agreed to have the employee come to Anchorage for an SIME by Drs. Smith and Levine.  On October 22, 2002 the parties filed a Stipulation as to SIME Doctors, agreeing to have the SIME performed by Drs. Smith and Levine.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 44.62.540 provides: 


The agency may order a reconsideration of all or part of the case of its own motion or on petition of a party. To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

Based on the employer’s petition, the employee’s non-opposition, and both parties’ stipulation, we find good cause exists to reconsider our decision in Trubee I.  We will grant the employer’s petition for reconsideration and re-examine our selection for an SIME physician(s).  


AS 23.30.095(k) provides, in pertinent part:



In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.


Based on our rationale in Trubee I, we affirm our conclusion that there are disputes regarding causation, compensability, recommended additional treatment (if any), functional capacity, and medical stability.  We find the disputes that exist are significant (particularly regarding compensability).  We find an SIME will assist the Board in making its ultimate determination regarding these disputed issues.

Although we deviated from our usual practice of choosing physicians from our SIME list due to the employee’s concerns regarding travel discomfort, based on the parties’ stipulation, we now find that travel is not a significant concern to the employee.  Accordingly, we will vacate our order to have the employee evaluated by a physician in Texas (none of whom are on our list).  We refer this matter to Workers’ Compensation Officer Joireen Cohen for the scheduling of the SIME.  


We recognize that the parties have stipulated to an SIME to be preformed by Drs. Levine and Smith, and we encourage Ms. Cohen to try to accommodate this agreement.  However, we note that there may be scheduling difficulties, and that there are other qualified SIME physicians on our list closer in proximity to the employee’s present residence that may be able to evaluate the employee in a more timely manner.  


ORDER

The employer’s unopposed petition for reconsideration is granted in accordance with this decision and order.  


Dated at Anchorage, Alaska this 24th day of October, 2002.
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Darryl Jacquot,
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S. T. Hagedorn, Member

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order on Reconsideration in the matter of BARBARA D. TRUBEE employee / respondant; v. YUKON KUSKOKWIM HEALTH CORP., employer; ALASKA NATIONAL INS. CO., insurer / petitioners; Case No. 199921472; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 24th day of October, 2002.
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