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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	SCOTT A. GROOM, 

                                                   Employee, 

                                                            Petitioner,

                                                   v. 

STATE OF ALASKA, 

DEPARTMENT OF TRANSPORTATION,

                           (Self-insured) Employer,

                                                            Respondent.
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	          INTERLOCUTORY 

        DECISION AND ORDER

        AWCB Case Nos.  199905415, 199920202
        AWCB Decision No. 02 - 0217  

         Filed with AWCB Fairbanks, Alaska

         on October 24th , 2002


On October 3, 2002, in Fairbanks, Alaska, we heard the employee's petition, appealing the selection of a physician by Board Designee Sandra Stuller to conduct a second independent medical examination (“SIME”).  Attorney James Hackett represented the employee.  Assistant Attorney General Paul Lisankie represented the employer.  We proceeded with a two member panel of the Board, a quorum under AS 23.30.005(f).  We closed the record when we next met, on  October 17, 2002, after receiving a final medical document from the Boscobel clinic. 

ISSUE
Shall we select an SIME physician other than the physician selected by the Board Designee under AS 23.30.095(k).


CASE HISTORY AND SUMMARY OF THE EVIDENCE
The employee completed a Report of Occupational Injury or Illness form on March 19, 1999, claiming he lacerated the skin of his leg in a slip and fall accident on March 13, 1999, while working as a Weigh Station Operator for the employer.  He left work on March 13, 1999, and has not returned to employment.  The employee saw Andrew Holland, PA‑C, who testified that the recorded medical history in the Tanana Valley Clinic notes of March 19, 1999 indicated no report of a work‑related slip and fall.
  The employee suffers from congenital lymphedema.  His treating physician for the condition since September 18, 1998 is Victor Bartling, D.O.  Dr. Bartling saw the employee on April 8, 1999, and reported that the skin of the employee's calf was stable, showing no signs of inflammation or breakdown of the skin.
  The employer controverted benefits on April 15, 1999, April 23, 1999, and November 29, 1999, noting that the weigh station records did not reflect a truck of the description passing through the station on March 13, 1999, and noting that no medical evidence showed the claimed injury was work related.  The employee filed a Workers' Compensation Claim for benefits on May 17, 1999.

In a hearing on August 5, 1999, the employee testified he wounded his left calf in an unwitnessed fall on March 13, 1999, while measuring a truck at the weigh station.  He testified the skin had “ripped open”, that it was his “nastiest injury,” and he thought he might need stitches.  The employee also testified he was involved in a personnel dispute with his employer at the time of his accident, so after the slip and fall, he released the truck and removed any computer data that could have led to its identification.  He testified he did this to insure that the employer could not document his failure to measure the truck.  Despite the contrary evidence, and lack of corroborating evidence, in our October 14, 1999 decision and order we gave credence to the employee's testimony.
  We found the employee fell at work, suffering a compensable injury.  In our subsequent November 19, 1999 decision and order on reconsideration,
 we clarified the employee's injury was a localized temporary aggravation of his preexisting condition of lymphedema, and that any entitlement to benefits ended upon resolution of the temporary flare-up resulting from his fall at work.  

The employer appealed our decisions to the Alaska Superior Court.  In its January 4, 2000 Memorandum Decision and Order,
 the court affirmed our decisions on all points.

The employee filed a Report of Occupational Injury or Illness form on November 10, 1999, asserting injury to his legs from shoveling snow during the period from November 1998 through March 1999.  The employee filed a Workers' Compensation Claim on March 9, 2001, alleging an aggravation of his lymphedema condition by work related snow shoveling and prolonged standing.  On May 10, 2001, the employee filed another Workers' Compensation Claim, alleging aggravation of the condition based on incremental injuries over time.  We heard the employee's claims on August 16, 2001, May 2, 2002, and June 13, 2002. 

In our July 25, 2002 Interlocutory Decision and Order
 we found the testimony by the employee's various supervisors and co-workers in the August 16, 2001 hearing, concerning the employee's work, was consistent and credible. Based on the evidence fully developed in the hearing record, we found the employee's testimony concerning his work is inconsistent with the overwhelming preponderance of the evidence, and patently incredible.
  Based on the preponderance of the available evidence, we found the employee did not engage in extended, heavy snow shoveling, did not engage in extended work on his feet, and did not engage in extended heavy labor or lifting of any kind in his work for the employer during the winter of 1998-1999.  We found the employee had great flexibility in the specific performance of his work, allowing him to physically position himself in a comfortable manner and to pace his activities to accommodate his pre-existing condition.  We also found that Dr. Bartling and Dr. Szuba both explicitly relied on the employee's representations concerning the nature and conditions of his work.  We found the employee's lack of credibility undercut the reliability and usefulness of those medical records and medical opinions in determining the work-relatedness of the employee's condition, the medical stability of any work-related aggravation of that condition, the degree of any possible permanent impairment from a work-related aggravation of his condition, and whether a work-related aggravation of his condition resulted in disability from work.  

In our July 25, 2002 Interlocutory Decision and Order, we also found the opinions of the employee's treating physician, Dr. Bartling, and the employer's physician, Dr. Szuba are not consistent concerning the specific cause of the aggravation of the employee's disability, nor concerning whether the employee is medically stable and whether he is permanently totally disabled.  We found the issues in this case are medically complex, and that the conflicting opinions are significant.  We also found the medical records and opinions are seriously flawed from reliance on the representations by the employee.  We found that determining the work-relatedness of the employee's condition, the medical stability of any work-related aggravation of that condition, the degree of any possible permanent impairment from a work-related aggravation of his condition, and whether a work-related aggravation of his condition resulted in disability from work are necessary to determining the rights of the parties.
  Consequently, we exercised our discretion under AS 23.30.110(g), AS 23.30.155(h), and 8 AAC 45.090(b).  We ordered our board designee, Workers' Compensation Officer Sandra Stuller, to identify and select a physician who specializes in the diagnosis and evaluation of lymphedema to perform the SIME, in accord with the procedure in 8 AAC 45.092(f).  We directed Ms. Stuller to arrange the SIME with the parties in accord with 8 AAC 45.092(h).

Because the employee is not credible, in our July 25, 2002 Interlocutory Decision and Order we directed Board Designee Sandra Stuller to base the questions put to the SIME physician on our findings concerning the employee's work, or on the description of the employee's work provided by his supervisors and co-workers in the hearing on August 16, 2001.  We directed Ms. Stuller to request the SIME physician not to rely on any assertions by the employee concerning his work.  We directed Ms. Stuller to provide the SIME physician copies of our July 25, 2002 decision and order and the transcript of the August 16, 2001 hearing.  We retained jurisdiction over the employee's claims, pending receipt of the SIME report.

The employee filed a petition for reconsideration on August 2, 2002, asserting we made a number of errors in our decision.  He objected to our recitation of the finding in our November 19, 1999 decision
 and the January 4, 2000 Superior Court decision,
 that he suffered a temporary exacerbation of his pre-existing condition.  He asserted the parties had stipulated to hearing the issue of whether his March 19, 1999 injury arose in the course and scope of his work, and argued that any decision concerning the "nature", "type", or "extent" of that injury deprived him of notice and the right to be heard.  The employee also noted our July 25, 2002 decision referred to “decongestive lymphatic therapy treatment the employee is presently receiving at the Mayo Clinic in Wisconsin.”
  The employee asserted he is not, and has not received such treatment.  In the petition, the employee requested that we modify our order to limit the examination to the disputed issues of medical stability and recommended medical treatment under AS 23.30.095(k).  He also requested that we instruct the SIME physician concerning the presumption of compensability; that we permit the SIME to rely on the description of the employee’s injuries from the August 5, 1999 hearing; submit the medical depositions and transcripts of all hearings to the SIME physician; direct the SIME physician to take a history from the employee; and that we not submit the July 25, 2002 decision and order to the SIME physician.  

In AWCB Decision No. 02-0168 (August 29, 2002), we corrected our July 25, 2002 decision to reflect that the employee had not received decongestive lymphatic therapy treatment.  We affirmed our July 25, 2002 decision in all other respects.  We also noted that, based on the limited information concerning the SIME physicians available to us at the time, we could identify no physician on our list who has the experience necessary to perform an SIME concerning lymphedema.  However, if through research, Ms. Stuller could identify a physician on our list who does have expertise derived from experience in the diagnosis and treatment of lymphedema, she should follow the statutory procedure at AS 23.30.095(k), and select the physician from our list.  We again retained jurisdiction to resolve any disputes. 

In a September 9, 2002 letter to Neil Pitzer, M.D., a rehabilitation and physical medicine specialist from our SIME list, Ms. Stuller confirmed her selection of him to perform an SIME of the employee.  In the letter, Ms. Stuller recited her August 27, 2002 telephone conversation with Dr. Pitzer concerning his experience in the evaluation and treatment of lymphedema.  The letter also discussed the possibility of including Sandra Kay Rosenburg, M.D., a rehabilitation and physical medicine specialist colleague of Dr. Pitzer who’s main interest is in lymphedema.

On September 11, 2002, the employee filed an “Employee’s Petition to Vacate Board’s SIME Appointment or Alternatively Employee’s Petition to Supplement Board’s SIME Appointment,” in which the employee argued that the appointed SIME physician’s curriculum vitae does not reflect specialized training or experience in the treatment of lymphedema.  The petition noted that Dr. Szuba had testified that lymphedema is not taught as a specialty in medical schools,
 and argued the employee should be examined by a physician from one of the specialized treatment clinics noted by Dr. Szuba, specifically the Mayo Clinic in Minnesota.  As an alternative, the employee argued we should supplement the SIME panel with Dr. Rosenburg. 

In an Answer filed on September 18, 2002, the employer argued there is no statutory basis for the employee’s petition to vacate the SIME appointment.  It also argued that the Board Designee’s action was in accord with the reconsideration decision’s specific directions, and in accord with AS 23.30.095(k), and the selection was not an abuse of discretion.  It noted the Board Designee had identified an unbiased examiner from the SIME list, and ascertained the physician’s experience in diagnosis and treatment of the condition.

At the hearing of the employee’s petition to vacate the SIME appointment, on October 3, 2002, the employee reiterated its arguments from the petition against the appointment of Dr. Pitzer as the SIME physician.  The employee argued Dr. Pitzer lacked the experience and training required by 8 AAC 45.092(e)(2).  The employee also argued Dr. Szuba’s testimony concerning the appropriateness of treatment at the Mayo Clinic should be interpreted as a stipulation of the parties to an SIME physician under 8 AAC 45.092(e), because Dr. Szuba had been retained by the employer.   

The employee also noted a medical report the employee filed from the Boscobel Clinic, dated September 24, 2002, referring the employee to the Mayo Clinic.  The physician’s name is undecipherable, but the employee’s attorney represented it is from the employee’s current treating physician.  The attorney also represented the employee has not yet contacted the Mayo Clinic, but this referral clearly indicated the appropriateness of selecting an SIME physician from the Mayo Clinic.  

The employee also argued he should be sent to an SIME at the Mayo Clinic because it is only 160 miles away from his home in Wisconsin, and he can drive.  He argued that the pressure change from flying worsens his condition, so a flight to Colorado for an SIME with Dr. Pitzer would be medically inappropriate.  He asserts that when he moved to Wisconsin from Alaska, he drove for this reason instead of flying.  However, when we questioned the employee’s attorney about whether the record indicates the employee had ever been any medically restricted from flying, the attorney indicated he had not.

In its hearing memorandum, and in the hearing, the employer reiterated its arguments from the Answer.  It also noted the employee had failed to file the second page of his physician’s September 24, 2002 referral to the Mayo Clinic.  The employer filed the second page, which indicated the referral to the Mayo Clinic was being done at the request of “Workman’s comp.”  The employer argued this is another instance that reflects the employee’s lack of credibility.

The employee’s attorney rejoined this referral to the Mayo clinic had been solicited simply because that clinic is very busy, and difficult to get into.  He only wished to insure the employee could get an appointment.

The second page of the September 24, 2002 referral had been received by the employer on October 1, 2002, mailed to our Fairbanks office on October 2, 2002.  It arrived in the file on October 7, 2002, and we closed the record when we next met, October 17, 2002.  We also take administrative notice that the Workers’ Compensation Division telephone logs record contains notes from the Board Designee indicating Dr. Pitzer’s staff complained of the employee’s attempts to contact Dr. Pitzer before the SIME examination.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
STANDARD OF REVIEW OF THE SIME SELECTION
AS 23.30.108(c) provides:

At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense.  If a discovery dispute comes before the board for review of a determination by the board’s designee, the board may not consider any evidence or argument that was not presented to the board’s designee, but shall determine the issue solely on the basis of the written record.  The decision by the board on a discovery dispute shall be made within 30 days.  The board shall uphold the designee’s decision except when the board’s designee’s determination is an abuse of discretion.

Under AS 23.30.108(c), the Board Designee has the responsibility to decide discovery issues at the prehearing conference level.
  That section of the statute indicates that we must uphold a decision of the Board Designee absent an "abuse of discretion” on the designee’s part.  Several definitions of the phrase "abuse of discretion" appear in the laws of Alaska, although none occur in the Alaska Workers' Compensation Act.  The Alaska Supreme Court has stated abuse of discretion consists of "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive."
  An agency's failure to properly apply the controlling law may also be considered an abuse of discretion.

In the Administrative Procedure Act the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those reproduced above, but also expressly includes reference to a substantial evidence standard:  



Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.
  

Also, on appeal to the courts, our decisions reviewing Board Designee determinations are subject to reversal under the abuse of discretion standard of the Alaska Administrative Procedure Act at AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review of a Board Designee’s discovery determination.  

Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld."
  


II. 
SELECTION OF AN SIME PHYSICIAN BY THE BOARD DESGNEE 


AS 23.30.095(k) provides, in part:


In the event of a medical dispute regarding determinations of causation . . . or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.

In his petition, the employee argued the Board Designee incorrectly selected an SIME physician because that physician lacked the appropriate experience and training under 8 AAC 45.092(e)(2), because the parties stipulated to an SIME at the Mayo Clinic, because the employee’s current treating physician specifically referred the employee to the Mayo Clinic, and because an SIME in Colorado would necessitate a flight which could worsen his condition.  

Section AS 23.30.095(k) is procedural in nature, not substantive.
  We find AS 23.30.095(k) gives broad procedural authority to the Board Designee.  We must evaluate the employee’s arguments to vacate the designee’s selection of an SIME physician in this light.   

First, given the adversarial arguments of the parties, we can give no weight to the employee’s contention that the parties have stipulated to an SIME with an unnamed physician at the Mayo Clinic.  Similarly, we can find no medical restriction of the employee from travel in the record, and we can give no weight to that argument.

Although the employee argued his referral to the Mayo Clinic by his present treating physician should weigh in favor of an SIME with the clinic, the record indicates this referral was surreptitiously solicited by the employee and his attorney.  This is flatly contrary to the explicit purpose of having a Board-appointed physician examination free of partisan influences.  The employee’s attorney first offered this referral to us as evidence of the appropriateness of the Mayo Clinic in the estimation of a treating physician, then admitted the referral had actually been solicited when the employer revealed the second page of the medical report.  Given this lack of candor, we find it difficult to rely on the employee’s assertion there have been no contacts with the Mayo Clinic.

We find the Board Designee followed our specific directions to give preference to a physician from our SIME list, if one with the appropriate expertise could be identified.  We find the record reflects there is no specialization in lymphedema in medical schools, and there is no specialist certification for that condition.  We find that specialization in physical medicine and rehabilitation is an appropriate area of training and specialization for an SIME examiner for this condition.  We find that the Board Designee ascertained that Dr. Pitzer is experienced in the diagnosis and treatment of lymphedema; and we find no record of bias of Dr. Pitzer toward either of the parties.
  Although the employee argues the criteria of 8 AAC 45.092(e) should be used to substitute a physician from the Mayo Clinic for Dr. Pitzer, we note that our regulation at 8 AAC 45.092 is simply to implement the statutory provision at AS 23.30.095(k), which directs us to (at least attempt) to assign an SIME physician from our list.  The employee has suggested no physicians from the Mayo Clinic on our list.  We find the Board Designee specifically followed our directions and the statute, and did not in any way abuse her discretion in choosing Dr. Pitzer.  Accordingly, we will deny the employee’s petition to vacate the appointment of the SIME physician.

We also take note that in her September 9, 2002 letter to Dr. Pitzer, the Board Designee refers to the possibility of incorporating his colleague, Dr. Rosenburg, who has a primary interest in lymphedema, into the SIME as a consultant.  None of the parties have objected to this possibility.  We find that this procedure is well within the discretion of the Board Designee under AS 23.30.095(k) and AS 23.30.108(c), and we affirm the consultation by Dr. Rosenburg if the Board Designee finds it practical and appropriate.  

In our July 25, 2002 and August 27, 2002 decisions, we directed the parties to proceed with the SIME in accord with the procedure of our statute and regulations.  We note that our regulations at 8 AAC 45.092(i)&(j) strictly regulates the contact of the parties with an SIME physician, and precludes ex parte contacts with the SIME physician.  We are particularly disturbed at the complaint from Dr. Pitzer’s office concerning the attempt of the employee to contact the physician ex parte.  We here reiterate our direction to the parties to proceed with the SIME in accord with the requirements of 8 AAC 45.092, and specifically with the requirements of 8 AAC 45.092(i)&(j).  We specifically caution the employee that any further attempts at ex parte contact with SIME physicians, or other violations of our discovery orders, may result in the dismissal of his claims under AS 23.30.108(c).    

ORDER
1.
The employee’s petition to vacate the Board Designee’s appointment of an SIME physician is denied. Under AS 23.30.095(k) and AS 23.30.108(c), we affirm the appointment of Dr. Pitzer to perform an SIME. 

2.
Under AS 23.30.095(k) and AS 23.30.108(c), we affirm the consultation by Dr. Rosenburg in the SIME if the Board Designee finds it practical and appropriate.  

3.
We direct the parties to proceed with the SIME in accord with the requirements of 8 AAC 45.092, and specifically with the requirements of 8 AAC 45.092(i)&(j).  Attempts at ex parte contact with SIME physician or physicians by the employee, or other violations of our discovery orders, may result in the dismissal of his claims under AS 23.30.108(c).    


Dated at Fairbanks, Alaska this 24th day of October, 2002.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






William Walters,  Designated Chairman







____________________________                                  






Dorothy Bradshaw,  Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of SCOTT A. GROOM employee / petitioner; v. STATE OF ALASKA, DEPARTMENT OF TRANSPORTATION; self-insured employer / respondent; Case Nos. 199905415, 199920202; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 24th day of October, 2002.
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Victoria L. Zalewski, Admin. Clerk II

�








� Holland dep. At 26, 32.
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� We specifically note that the employee failed in his attempt to contact Dr. Pitzer.
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