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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                 Juneau, Alaska 99802-5512

	DAVE F. NEEL, 

                                                    Deceased 

                                                            Employee, 

                                                  and 

NANCY NEEL, 

                                                      Widow,

                                                            Applicant

                                                   v. 

FLIGHT ALASKA, INC ,

                                                  Employer,

                                                   and 

LIBERTY MUTUAL INSURANCE CO,

                                                  Insurer,

                                                            Defendants.
	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	        INTERLOCUTORY

        DECISION AND ORDER

        ON RECONSIDERATION

        AWCB Case No.  200202639
        AWCB Decision No. 02-0221

        Filed with AWCB Anchorage, Alaska

        on October 25, 2002.


We heard the parties petitions for reconsideration of our Final Decision and Order, AWCB Decision No. 02-0194 (September 26, 2002) on October 23, 2002, at Anchorage, Alaska.  Attorney Michael Jensen represents claimant Nancy Neel, the wife and beneficiary of David F. Neel, the deceased employee ("employee").  Attorney Constance Livsey represents the employer and insurer ("employer"). We issued our Final Decision and Order on September 26, 2002.  On September 30, 2002, the employee filed a Petition for Reconsideration.  On October 11, 2002, the employer filed its Petition for Reconsideration and Opposition to the employee’s petition. On October 22, 2002, the employee filed its Opposition to Employer’s October 11, 2002 Petition for Reconsideration. We closed the record on October 23, 2002, and sat as a two-member panel as authorized by AS 23.30.005(f) to consider these petitions. 


ISSUE
1. Shall the Board reconsider, under AS 44.62.540, AWCB Decision No. 02-0194 (September 26, 2002)?
SUMMARY OF THE EVIDENCE


On August 21, 2002 in Anchorage, Alaska, we heard the employee’s claim for a compensation rate adjustment.  On September 26, 2002, we issued AWCB Decision No. 02-0194 (September 26, 2002), in which we granted the employee’s claim. The employee filed a Petition for Reconsideration of our September 26, 2002, Decision and Order (“D&O”) on September 30, 2002.


At hearing there were very few factual disputes between the parties.  Where there were disputes it was over how the relevant statute should be applied and what sources of income should be considered.  The evidence presented at hearing is more fully discussed in the Summary of the Evidence section of AWCB Decision No. 02-0194.  We hereby incorporate the full summary of the evidence from that decision by reference. The Board applied the statutory formula and awarded the employee a compensation rate adjustment, penalties where appropriate, and interest.  We also awarded attorney’s fees and costs.  Our findings and conclusions are more fully discussed in the Findings and Conclusions section of AWCB Decision No. 02-0194.


The employee requests we reconsider the award of attorney’s fees and costs.  The employer requests we reconsider our decision arguing that:

1. we made a mistake of fact as to the employer’s initial calculation under AS 23.30.220(a)(4); 

2. selected an incorrect compensation rate for the employee’s earnings from Flight Alaska, Inc.; and 

3. incorrectly used the term “spendable” weekly wage.


The employee opposed the employer’s reconsideration arguing the Board made no mistake of fact, nor did we select an incorrect compensation rate, and that the Board correctly used the term “gross weekly earnings”.  The employee also alleges that the employer is paying the employee under the 2001 rate table and not the 2002 rate table.  The employee also alleges that the employer has made no adjustment after September 29, 2002, as ordered in our AWCB Decision No. 02-0194 (September 26, 2002).  

FINDINGS OF FACT AND CONCLUSIONS OF LAW


The employer and employee ask that the Board reconsider AWCB Decision No. 02-0194.  The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:


(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.


(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted...


In response to both Petitions for Reconsideration, we have examined the record of this case, as well as our decision and order. Both the employer and employee have advanced arguments supporting their positions in their respective Petitions for Reconsideration.  We conclude that we would benefit from additional documents and argument by counsel regarding these issues.  Accordingly, we grant both requests for reconsideration, and order the parties to contact Hearing Officer Douglass Gerke within 10 days of this Order for the purpose of setting a date for oral argument. The parties may file prehearing briefs no later than 3 days before oral argument.  Of particular importance will be briefing on the question of whether the employee’s compensation rate should be based on the 2002 or 2001 rate table.  Also of particular importance are the employee’s weekly earnings during the course of employment with the employer.  Accordingly, the employer is directed to provide the Board and the employee with the employee’s weekly earnings throughout the course of employment with the employer no later than 10 business days before oral argument.

ORDER

1. The employer’s Petition for Reconsideration is granted

2. The employee’s Petition for Reconsideration is granted.

3. The parties are directed to contact Hearing Officer Douglass Gerke within 10 days of this Order for the purpose of setting a date for oral argument.

4. Prehearing briefs are to be filed no later than 3 business days before the oral argument. If a party is relying upon a decision from another jurisdiction, a copy of that order shall be attached to the brief. 
5.  The employer is directed to provide the Board and the employee with the employee’s weekly earnings throughout the course of employment with the employer no later than 10 business days before oral argument.



 Dated at Anchorage, Alaska this 25th day of  October, 2002.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Rebecca C. Pauli,






     
Designated Chairperson







____________________________                                






Marc D. Stemp, Member

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order on Reconsideration in the matter of DAVE F. NEEL deceased employee; NANCY NEEL employee’s widow/applicant; v. FLIGHT ALASKA, INC., employer; LIBERTY MUTUAL INSURANCE CO, insurer/defendants; Case No. 200202639; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, this 25th day of October, 2002.

_________________________________

      




                     Marie Jankowski, Clerk
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