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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	GRETCHEN L. KLINE, 

                                                   Employee, 

                                                            Petitioner,

                                                   v. 

OMNI ENTERPRISES, INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO., 

                                                  Insurer,

                                                            Respondents.
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	        FINAL DECISION AND ORDER

        AWCB Case No.  199713686

        AWCB Decision No. 02-0225

         Filed with AWCB Anchorage, Alaska

         October 29, 2002



On October 8, 2002, in Anchorage, Alaska, we heard the employee's claim for medical benefits and preauthorization for future medical care.  The employee represented herself.  Attorney Robin Gabbert represented the employer, Omni Enterprises, Inc., and its insurer, Alaska National Insurance Co. (“employer”).  We closed the record at the conclusion of the hearing.


ISSUES
1. Is the employee entitled to additional medical benefits under AS 23.30.095(a)?

2. Is the employee entitled to an order prospectively awarding unspecified future medical treatment?


CASE HISTORY AND SUMMARY OF THE EVIDENCE


The employee injured her lower back while lifting a heavy box of books while she was working as a clerk for the employer on April 30, 1997.  She was able to continue working after her injury and did not seek medical treatment until May 23, 1997.  The employer provided medical benefits and temporary total disability (“TTD”) benefits from May 26, 1997 through June 1, 1997.   The employee was treated for her injury by Morris Horning, M.D., Michael Gevaert, M.D., and Larry Levine, M.D.  She also underwent physical therapy.  


Prior to her injury in April 1997, the employee was examined by Edward Voke, M.D., on August 30, 1996.  At that time the employee complained of discomfort in the coccyx area, which began in 1990 when she was a waitress.  The employee told Dr. Voke that her pain was intermittent, and that it radiated into her left lower extremity all the way to her ankle.  She also noted siting was uncomfortable, and that her pain was aggravated by prolonged walking and standing, lifting, bending, and twisting.  Dr. Voke reviewed X-rays of the employee’s back and found a probable bilateral transitional vertebra at L5.  He also found her sacrum and coccyx to be within normal limits.  Dr. Voke diagnosed the employee with a lumbosacral strain and coccydnia, and gave her Tylenol 3 for pain management.  He recommended a Magnetic Resonance Image (“MRI”) and bone scan.  (Dr. Voke 9/30/96 Report).


As previously noted, the employee did not seek medical care for her April 1997 injury until May 23, 1997.  Her initial medical treatment was through the Ambulatory Care Clinic in Bethel, Alaska.  She presented to the clinic complaining of pain in her lower back.  The employee was given Flexeril and told to return if her symptoms persisted.  (5/23/97 Ambulatory Care Clinic Note). 


The employee did not seek medical care again until she was seen by Dr. Voke on October 6, 1997.  Dr. Voke diagnosed the employee with chronic lumbar facet syndrome.  He recommended repeating the MRI scan and referred the employee to Dr. Horning.  (Dr. Voke 10/6/97 Chart Note).  Dr. Horning also saw the employee that same day.  He reviewed the employee’s bone scan and MRI report.  He found both to be essentially normal.  Dr. Horning also performed an electromyography (“EMG”) study.  The EMG was unremarkable in the left leg although there were reproducible positive waves in the lower left paraspinals.  His impression was mild acute lumbosacral radiculopathy, most likely at the L5 or S1 root level, of unknown etiology.  (Dr. Horning 10/6/97 Report).  


The employee moved from Bethel to Anchorage on December 31, 1997 and began attending college full-time.  She went back to see Dr. Horning on February 19, 1998.  At that time the employee complained of pain in her left low back down to her tailbone.  She told Dr. Horning she had slipped and fallen on the ice that day which caused an increase in the pain in her low back.  Dr. Horning diagnosed the employee with lumbosacral radiculopathy, and referred her to the BEAR program for stabilization.  (Dr. Horning 2/19/98 Chart Note).


The employee went for a follow-up appointment with Dr. Horning on September 22, 1998.  Due to Dr. Horning’s retirement, Dr. Gevaert examined the employee.  During the examination the employee reported pain in the sacral area, about 2 inches above the tailbone.  She told Dr. Gevaert there had been no change in her pain for the past year.  Dr. Gevaert’s diagnosis was presacral pain and chronic coccydynia.  He recommended she continue physical therapy and take Aleve for her pain as needed.  (Dr. Gevaert 9/22/98 Report).


At the employer's request, the employee was seen by Douglas Bald, M.D., on February 5, 1999.  The employee’s chief complaints were low back pain and left leg pain with numbness and tingling.  She told Dr. Bald that her symptoms seem to be increased somewhat with her sitting activity since she has returned to college.  Dr. Bald reviewed the employee’s November 14, 1996 MRI of the lumbar spine, the  June 3, 1997 lumbar spine X-rays and the reports of Dr. Voke and Dr. Horning.  Dr. Bald found the employee medically stable and released her to work.  He diagnosed her 1997 work injury as a soft tissue injury, but found she suffered no permanent impairment from her work injury.  Dr. Bald found her symptoms were primarily the result of a 1989 mechanical injury to her spine, and to deconditioning.  He stated the treatment the employee had received was reasonable and necessary.  Although he indicated no further treatment was needed, Dr. Bald did recommend the employee undertake an unsupervised back-strengthening exercise regimen.  Finally, Dr. Bald stated the employee’s symptoms at the present time appeared to be unchanged from her pre-existing symptomology.  (Dr. Bald 2/5/99 Report).


Based on Dr. Bald's report, the employer controverted all benefits on February 18, 1999.  Nevertheless, Dr. Gevaert continued to provide conservative treatment to the employee, including medications, at least through May 11, 1999.  On April 20, 1999, the employee filed a Workers’ Compensation Claim (“WCC”).  In response to the employee’s claim, the employer again controverted all of the employee’s benefits on June 4, 1999.  


On October 25, 1999, Dr. Levine examined the employee.  He reviewed her X-rays, bone scan, MRI, and medical reports.  He rated the employee with a 10 percent whole-person permanent partial impairment (“PPI”) under the American Medical Association Guides to the Evaluation of Permanent Impairment, Fourth Edition (“AMA Guides”).  He attributed 5 percent PPI to the employee’s pre-existing condition and 5 percent to her 1997 work injury.  Dr. Levine found the employee’s 1997 injury aggravated the pre-existing condition, producing an acceleration of her symptomatology.  He recommended a MRI of the lumbosacral spine to see if the 1997 injury could have caused a disc abnormality at a higher level since the 1996 MRI showed no disc abnormality. (Dr. Levine 10/25/99 Report).


A MRI was taken on December 15, 1999.  It showed no abnormalities.  (12/15/99 MRI).  In response to inquiries from the employer, Dr. Gevaert (on January 11, 2000) and Dr. Levine (on March 30, 2000), both agreed no further surgical or conservative treatment was necessary.  In his March 30, 2000 response, Dr. Levine also recommended the employee undertake an active independent exercise regime. 


The parties reached a proposed settlement of the employee's entire claim, and submitted a Compromise and Release agreement (“C&R”) for the Board’s review on February 20, 2000.  The Board initially rejected the C&R as not being in the employee's best interest.  The parties reached another proposed settlement of the employee's claim, and submitted a second C&R for the Board’s review on January 26, 2001.  Although the employee waived all of her other benefits under the agreement, she retained the right to seek payment of future medical benefits.  The Board approved the C&R on February 2, 2001.   
The employee sought additional medical care after the C&R was approved.  She filed a second WCC on February 1, 2002, claiming the employer refused to pay for new medical costs related to her 1997 injury.  She then filed an Affidavit of Readiness for Hearing (“ARH”) on April 8, 2002.  The employer opposed the employee’s ARH on April 12, 2002.  At a prehearing conference on May 7, 2002, the employer claimed the employee’s claim was barred by AS 23.30.110(c). (“section .110(c)”).  The case went to hearing on June 19, 2002, to argue the employer’s petition to dismiss pursuant to section .110(c).  

The Board issued a decision on the employer’s petition to dismiss on July 15, 2002. (Kline v. Omni Enterprises, Inc., AWCB Case No. 02-0128 (July 15, 2002).  The Board ultimately found the employee’s April 26, 1999 claim could have been dismissed pursuant to section .110(c) as of June 4, 2001, if it had not been resolved in the C&R approved on February 2, 2001.  The Board noted that under the terms of the settlement agreement, the employee retained the right to seek payment of future medical expenses, and the employer retained the right to dispute payment for such expenses.  Thus, the Board found the C&R did not bar the employee’s February 1, 2002 claim for medical treatment, and concluded the employee could pursue her claim.

Subsequent to the Board’s July 15, 2002 decision, the employee sought treatment for her back.  On July 30, 2002, the employee obtained a referral to G.L Sternquist, D.C., from Robyn Yates, a nurse practitioner at Rehabilitation Medicine Associates.  The employee had seen Dr. Sternquist prior to the referral, in February 2001.  Dr. Sternquist examined the employee on August 7, 2002.  Dr. Sternquist diagnosed the employee with lumbosacral joint disorder and lumbar subluxation. He recommended chiropractic treatment 3 times per week for 12 weeks, followed by treatment 2 times per week for 16 weeks.  He made no reference as to the etiology of the employee’s back pain complaints.  (Dr. Sternquist 8/7/02 Patient Update Information Form).

At the request of the employer, the employee underwent a second examination by Dr. Bald for an EIME on September 28, 2002.  The employee described intermittent pain complaints in her lower tailbone area, lower back, and left leg to Dr. Bald.  She also described intermittent pain in her left buttock area with radiation of an aching pain deep down in the posterior aspect of her left leg to her ankle.  Dr. Bald’s diagnosis was coccydnia with left lower extremity radiculitis which began in 1990, left lumbosacral strain from April 30, 1997 which has resolved, and chronic mechanical lower back pain complaints and deconditioning.  He opined the employee incurred only a minor soft tissue strain to her lower back as a result and consequence of the April 30, 1997 work-related injury.  The employee also told Dr. Bald that her symptoms after the April 30, 1997 injury were initially and briefly constant in the left side of her lower back and improved with treatment to the point that they became intermittent and similar, if not identical in terms of frequency and intensity, to what she had been experiencing prior to the April 30, 1997 incident.  Dr. Bald noted the employee had been experiencing increasing pain complaints in her lower back and left leg over the last few years which was unrelated to the April 1997 incident.  It was his opinion that the increased symptomatology was a result of a combination of nonwork-related factors including her longstanding and chronic coccydynia and left leg radiculitis in conjunction with a mechanical lower back syndrome.  He found the symptoms described by the employee such as difficulty sitting and prolonged standing were consistent with that diagnosis.  Dr. Bald concurred with his original report of February 5, 1999 that the employee was medically stable and stationary at that time, and had no permanent impairment, restrictions, or limitations attributable to the 1997 injury.  It was his opinion the employee’s need for chiropractic treatment was not associated with the April 1997 work injury.  (Dr. Bald 9/28/02 Report).

At hearing the employee testified she has never become medically stable from the April 1997 injury.  She testified that in November or December 2001, her back was doing worse, so she went to see Dr. Sternquist.  Dr. Sternquist told her the lower part of her spine was twisted a little bit, and that his goal was to get it turned back properly.  In July 2002, she was again in a lot of pain so she went to see Dr. Sternquist for another adjustment.  She continued seeing Dr. Sternquist for as long as she could afford to pay for it herself.  She testified that over the last year the pain has gotten worse, and she is in pain all the time.  The chiropractic treatment she has been receiving from Dr. Sternquist seems to help her better than anything else she has tried.  In response to questions from the Board panel, the employee testified Dr. Sternquist told her the only way he could tell if her twisted back is related to her April 1997 work injury is to see X-rays of her in a standing position taken before the 1997 incident. She believes she had such X-rays taken by a chiropractor in Florida in 1990, but she cannot remember the name of the chiropractor. 

In addition to the employee’s testimony at the hearing, we also considered the deposition testimony of Dr. Bald and the employee.  Dr. Bald testified his first examination of the employee was in February 1999.  At that time he reviewed X-rays of the employee’s lumbar spine taken on June 3, 1997.  He noted the X-rays showed the employee had a congenital abnormality in that her fifth lumbar vertebra  attempted to fuse to the sacrum but did not quite make it.  He stated this was not caused by any injury, although it is a potential source of explanation for the kind of problems the employee has in terms of her chronic backache.  (Dr. Bald depo. at 7-9).  At the time he examined the employee in February 1999 it was his opinion to a reasonable degree of medical certainty, that the employee had incurred a muscular type strain to the left side of her lower back that was superimposed on a prior and chronic and ongoing problem dating back to 1990 with persistent mechanical type lower back and left leg pain complaints.   He believed the employee was medically stable at that time and only needed to be in a ongoing, unsupervised back exercise program.  (Dr. Bald depo. at 12-13).  

Dr. Bald also testified regarding his examination of the employee on September 28, 2002.  He stated the examination was basically identical to the February 1999 examination in that the employee was a little tender in the posterior aspect of the tailbone area of her pelvis, and her back was not tender.  Again his diagnosis was that the employee incurred an injury to her back in April 1997 which had long since resolved, and her current complaints are related to her long-standing history of coccydynia (or tailbone pain).  He found no evidence of anything clinically significant such as a ruptured disc or pinched nerve.  In his opinion, the April 1997 injury was not a substantial factor in causing the employee’s condition and complaints subsequent to the 1999 evaluation.  He believes the employee would be having her current problems whether the April 1997 injury occurred or not, and her ongoing complaints have not been permanently affected by the incident.  (Dr. Bald depo. at 21-23).

Dr. Bald indicated the amount of sitting the employee does as a college student could play a role in causing the employee’s current low back problems.  (Dr. Bald depo. at 24).  He also addressed the employee’s claim that Dr. Sternquist told her she has a twisted spine which affects her condition.  He noted the employee did have a bit of prominence of the paraspinal muscles on one side as opposed to the other, but he did not see anything on the radiological studies to suggest there was a rotational abnormality.  Regardless, it was his opinion those findings would be secondary findings to the employee’s persistent pain.  He stated the potential rotational abnormality was up much higher in the employee’s back area where she is not symptomatic.  He also stated there is no rotation in area of her back where she is tender.   As a result, he does not think it is a cause or associated with the employee’s pain complaints.  (Dr. Bald depo. at 27, 37).   

The employee testified in her deposition that she first had pain in her coccyx area in 1990 while working as a waitress.  (Employee depo. at 52).  When she injured her back in April 1997, she did not seek treatment until May 23, 1997 because she thought she was okay.  She had stared a job with another employer where she was sitting all the time and that is when her back started hurting.  (Employee depo. at 80-81).  When it did start hurting, it was in a different spot than when she originally hurt it in 1990.  The pain was a couple of inches higher up her back than the pain she experienced in 1990.  Id.  She did not seek medical care for her back injury again until October 1997.  (Employee depo. at 83).  She could not recall if she was having problems with her back between June 1997 and October 1997.  However, she did testify she would not go to the doctor if she did not have any pain.  (Employee depo. at 85).  Her back started hurting more in the summer of 2001.  She believes it was aggravated when she was going through finals at school, and also because of the bed she was sleeping on.  During that time she was sitting more than normal.  (Employee depo. at 98-99). The last time she had seen a doctor prior to 2001 was when she saw Dr. Levine for a PPI rating in October 1999.  She went to Dr. Levine’s office to get a referral for chiropractic treatment.  Dr. Levine was not available, so she asked Ms. Yates, the nurse practitioner for the referral.  Prior to that time, neither Dr. Levine, Dr. Gevaert or Dr. Voke had recommended chiropractic treatment.  (Employee depo. at 100).  

The employee argued she has never reached medical stability, and has never recovered completely from her 1997 injury because the employer controverted her medical benefits.  She stated the chiropractic treatment she has received from Dr. Sternquist has helped her back more than any other treatment she has received in the past.  She requested the Board find she is entitled to medical benefits so she can get better and reach medical stability. She also submitted receipts for her travel expenses to and from her chiropractic appointments.

The employer argued that in determining whether the employee is entitled to the medical benefits she is seeking, the Board should consider two things: 1) whether the employee’s current need for treatment is related to her 1997 injury with the employer, and 2) whether the employee can prove the process of recovery under AS 23.30.095(a) requires the employer provide the treatment requested by the employee. The employer argued the employee is seeking chiropractic treatment more than three years after she had been declared medically stable with no need for further treatment.  The employer noted the employee’s pre-existing back problems and claimed the employee was previously found to have reached her pre-injury status by both her treating physician and the EIME.  Additionally, the employer argued it had produced substantial evidence that the employee’s current complaints are not related to the 1997 work injury.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(a) provides, in part:


The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. . . . It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require.


8 AAC 45.082(d) provides in pertinent part:  


…Unless the employer controverts the prescription charges or transportation expenses, an employer shall reimburse an employee's prescription charges or transportation expenses for medical treatment within 30 days after the employer receives … an itemization of the dates of travel, destination, and transportation expenses for each date of travel. 

The Alaska Workers' Compensation Act at AS 23.30.120 provides a presumption of compensability for an employee's injuries. AS 23.30.120(a) provides, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter…"  The Alaska Supreme Court has held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996).  The Alaska Supreme Court has specifically found the statutory presumption of compensability at AS 23.30.120(a) applies to claims for medical benefits and related transportation costs.  Municipality of Anchorage v. Carter, 818 P.2. 661, 665 (Alaska 1991).  However, treatment must be reasonable and necessary to be payable under AS 23.30.095(a).  See Weidner v. Hibdon, 989 P.2d 727 (Alaska 1999); Weinberger v. Matanuska-Susitna School District, AWCB No. 810201 (July 15, 1981), aff'd Case No. 3AN-81-5623 (Alaska Superior Court, June 30, 1982).


To make a prima facie case, the employee must present some evidence that (1) she has an injury and (2) an employment event or exposure could have caused it.  A substantial aggravation of a pre-existing condition, "imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability." Ketchikan Gateway Borough v. Saling, 604 P.2d 590, 595 (Alaska 1979)(citing Arthur Larson, The Law of Workmen's Compensation, § 95.12 (1979)).  In Peek v. SKW/Clinton, 855 P.2d 415, 416 (Alaska 1993), the court stated: 


[T]wo determinations . . . must be made under this rule:  "(1) whether employment . . . aggravated, accelerated, or combined with' a pre-existing condition; and, if so, (2) whether the aggravation, acceleration or combination was a 'legal cause' of the disability, i.e., ‘a substantial factor in bringing about the harm.’"  (quoting Saling, 604 P.2d at 597, 598).


An aggravation, acceleration or combination is a substantial factor in the disability if a reasonable person would regard it as a cause and attach responsibility to it. See, State v, Abbot, 498 P.2d 712 (Alaska 1971).  Moreover, in DeYonge v. Nana/Marriott 1 P.3d 90 (Alaska 2000), the Supreme Court noted that:

An employee is entitled to benefits whenever the work-related aggravation is a “substantial factor” in the employee’s impairment, “regardless of whether a non-work-related injury could independently have caused” that impairment.  

Id.

The Supreme Court went on to note that when an employee brings a claim for medical benefits and temporary total disability, the employee is only required to show a  temporary increase in symptoms aggravating the disability was caused by the employment.  Id.
Applying the presumption of compensability is a three-step process. Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  The employee must establish a "preliminary link" between the treatment and his work injury.  The employer must then produce substantial evidence the treatment is not work-related to rebut the presumption.  Id.  “[I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.” Burgess Construction Co. v. Smallwood, 623 P.2d 316 (Alaska 1981). In less complex cases, lay evidence may be sufficiently probative to establish causation. Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).

Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.  Kessick v. Alyeska Pipeline Serv. Co.,  617 P.2d 755, 757 (Alaska 1980). The employer may rebut the presumption of compensability by presenting expert opinion evidence the work was probably not a cause of the need for treatment. Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992).  Evidence used to rebut the presumption is examined by itself to determine whether it is sufficient to rebut the presumption.  Veco, Inc. v. Wolfer, 693 P.2d 865, 869 (Alaska 1985). Merely showing another cause of the disability does not, in itself, rebut the compensability of the claim against an employer. Tolbert v. Alascom, Inc., 973 P.2d 603, 611, 612 (Alaska 1999). Additionally, medical testimony cannot constitute substantial evidence if it simply points to other possible causes of the employee's specific disorder without ruling out the work-related injury.  Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993).

The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption. Wolfer, 693 P.2d at 871.   The presumption shifts only the burden of production and not the burden of proof, therefore, we examine the employer’s evidence in isolation.  Id. at 869.  If the employer produces substantial evidence rebutting the presumption of compensability, the presumption drops out, and we move to the third step. Id at 870.


In the third step, the employee must prove her work injury was the reason for the treatment by a preponderance of the evidence.  Wolfer, 693 P.2d at 870; Smallwood, 623 P.2d at 317.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, she must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  The weight to be accorded physician testimony must take place after a determination of whether the presumption has been overcome.  Norcon, Inc. v. Alaska Workers' Comp. Bd., 880 P.2d 1051 (Alaska 1994). The work injury is considered a substantial factor if:  (1)  the need for treatment would not have occurred at the time it did, in the way it did, or to the degree it did but for the work injury and (2) reasonable people regard the work as a cause of the need for treatment and attach responsibility to it. Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).


In Municipality of Anchorage v. Carter, 818 P.2d 661 (Alaska 1991), the Supreme Court stated:


[A]n injured employee may raise the presumption that a claim for continuing treatment or care comes within the provisions of AS 23.30.095(a) and that in the absence of substantial evidence to the contrary this presumption will satisfy the employee's burden of proof as to whether continued treatment or care is medically indicated.


Id., at 665.

Based on the employee’s testimony that her back has never recovered from her 1997 injury and Dr. Sternquist’s medical reports which state the employee has a lumbosacral joint disorder and lumbar subluxation for which she needs additional chiropractic treatment, we find the employee has attached the presumption that chiropractic treatments to her lower back are compensable.

We find, however, that the employer has rebutted the presumption with substantial evidence, based on the opinions of Dr. Gevaert, Dr. Levine, and Dr. Bald.  Dr. Gevaert and Dr. Levine both stated the employee required no further treatment for her April 1997 injury in letters dated January 2000 and March 2000 respectively.  Dr. Bald testified that the employee’s 1997 injury was only a soft tissue muscle strain to her lower back which resolved by February 1999.  

Since we find the employer has rebutted the presumption with substantial evidence, the presumption falls out and we move to the third step in then process.  We must determine whether the employee has proven by a preponderance of the evidence that her work injury is the reason she needs additional treatment for her back.  The more specific question is whether chiropractic treatments between July 2002 and August 2002 are compensable.  In Carter, the Supreme Court declined to read the "process of recovery" language so narrowly as to exclude chiropractic treatments which alleviated symptomatic pain but would not cure the claimant's work injury. Carter, 818 P.2d at 665.
Therefore, we review the record as a whole to determine whether the employee has proved her claim that chiropractic treatment between July 2002 and August 2002 is compensable by a preponderance of the evidence. We find such treatment is not compensable based on the opinions of Dr. Gevaert, Dr. Levine and Dr. Bald in January 2000, March 2000, and February 1999 respectively, that further treatment for the employee’s April 1997 injury was not necessary.  Additionally, in September 2002 Dr. Bald specifically stated the employee’s need for chiropractic treatment was not associated with her April 1997 work injury.  It was the opinion of Dr. Levine and Dr. Bald that the employee would benefit from an independent back-strengthening exercise regime.  Accordingly, we will deny and dismiss the employee's claim for chiropractic treatments between July 2002 and August 2002.

Alternatively, we will deny and dismiss the employee's claim because we believe her 1997 injury was only a temporary aggravation of a pre-existing injury which has long since resolved.  This conclusion is based in part on the opinion of Dr. Bald, the employee’s testimony, and the large periods of time in which the employee did not seek treatment for her back pain.  Initially the employee waited approximately one month before seeking treatment.  She testified she did not get treatment because she thought she was okay, and it was only after she began a new job which required her to sit for long periods of time that her back started hurting.  After the employee was treated on May 23, 1997, she did not seek treatment again until October 6, 1997.  The employee again did not seek treatment for her back pain from October 6, 1997 until February 19, 1998.  

When she sought treatment on February 19, 1998 she told Dr. Horning she had slipped on the ice that day which increased the pain in her back.  The employee testified during her deposition that she could not recall if she was having problems with her back between June 1997 and October 1997.  She testified she would not go to the doctor if she was not having any pain.  As early as 1996 the employee told Dr. Voke that since her 1990 injury to her coccyx area siting was uncomfortable and aggravated her pain.  She also testified that prolonged sitting such as she had experienced since returning to college full-time, would cause increase her pain.  Dr. Bald testified that the amount of sitting the employee does as a college student could play a role in her low back problems.  Thus, we find the employee’s lack of treatment, February 1998 slip and fall injury, and return to college all support Dr. Bald’s conclusion that the employee’s April 1997 injury was a temporary aggravation of a pre-existing injury which resolved prior to February 1999.  

According to the employee, Dr. Sternquist told her that her back is twisted and that it may be related to her April 1997 work injury.  This conclusion is not set forth in any of Dr. Sternquist’s records filed with the Board.  This hearsay statement from the employee is not sufficient to prove by a preponderance of the evidence that chiropractic care is reasonable and necessary to the employee’s recovery from her April 1997 work injury.  First of all, Dr. Sternquist only told the employee that her twisted back “might” be related to her 1997 work injury.  Additionally, there is no evidence in the record to support the conclusion the employee does in fact have a twisted back.  Dr. Bald testified that although the employee had a bit of prominence of the paraspinal muscles on one side as opposed to the other, he did not see anything on the radiological studies to suggest there was a rotational abnormality. He also stated that even if she had a rotational abnormality, it was up much higher in the employee’s back area than where she is symptomatic, and there is no rotation in area of her back where she is tender.  As a result, he concluded it was not a cause or even associated with the employee’s pain complaints.  Accordingly, we find Dr. Sternquist’s chiropractic treatment of the employee was not related to the employee’s 1997 work injury and neither reasonable nor necessary to the employee’s recovery from her 1997 injury.  Since we find the employee’s chiropractic treatment is not compensable, it follows that her travel expenses related to her chiropractic treatment are also not compensable.

Next we turn to the employee’s request for an order preauthorizing future medical care.  We find, based on the employee's testimony, the only prospective medical care she asks us to order are chiropractic adjustments and examinations to treat her current pain symptoms.  We have found the employee’s current pain complaints are not related to her April 1997 work-related injury.  Based on our review of the record, we also find no opinion by any physician suggesting that chiropractic adjustments and examinations are reasonable or necessary to the employee’s recovery from her 1997 injury.  Accordingly, we deny and dismiss the employee's request for an order prospectively awarding unspecified chiropractic treatment, but retain jurisdiction to resolve any dispute involving the payment of future medical bills.


ORDER

The employee’s claim for medical benefits and preauthorization for future medical care is denied and dismissed.  



Dated at Anchorage, Alaska this 29th day of October 2002.





ALASKA WORKERS' COMPENSATION BOARD







​___________________________                                






Suzanne Sumner, 







Designated Chairperson







____________________________                                






John A. Abshire, Member







____________________________                                  






Philip E. Ulmer, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of GRETCHEN L. KLINE employee / petitioner; v. OMNI ENTERPRISES, INC., employer and ALASKA NATIONAL INSURANCE CO., insurer / respondents; Case No. 200120856; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 29th day of October, 2002.

                             

   _________________________________

      






Marie Jankowski, Clerk
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