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 ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	JEREMIAH J. SMITH, 

                                                   Employee, 

                                                            Respondent,

                                                   v. 

COOK DRILLING,

                              (Uninsured) Employer,

                                                             Petitioner.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	          FINAL DECISION AND ORDER

        AWCB Case No.  198103074
        AWCB Decision No.  02 - 0226 

         Filed with AWCB Fairbanks, Alaska

         on October 30, 2002


We heard the employer's petition for costs resulting from the employee’s failure to appear for a deposition, in Fairbanks, Alaska on October 17, 2002.  The employee represents himself, but failed to appear for the hearing.  Attorney Michael McConahy represented the employer.  We closed the record at the conclusion of the hearing.

ISSUE
Shall we order the employee to pay the costs incurred by the employer as a result of the employee's’ failure to appear for a deposition?

CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE

The employee suffered a severe crush injury to his right foot when a well drilling bit fell on it while he was working for the employer on April 5, 1980.  The employee came under the care of John Joosse, M.D., who performed repair surgeries on the  foot on April 5, 1980, April 24, 1980, May 7, 1980, and May 15, 1980.  The employer did not have workers’ compensation insurance at the time of the injury.  The employee filed an Employee’s Claim for Compensation, claiming “permanent disability,” on or about June 15, 1981.  However, the employee did not pursue that claim.

On March 11, 2002, the employee filed a Workers’ Compensation Claim form, permanent partial disability (“PPD”) benefits, permanent total disability (“PTD”) benefits, permanent partial impairment (“PPI”) benefits, and medical benefits.  In a prehearing conference on June 12, 2002, the parties agreed to the employer taking the deposition of the employee on July 29, 2002, at 10:00 a.m.
  The employee was served with a Notice of Deposition on June 13, 2002.

The representative of the employer’s estate, Rose Edgren, drove in from Delta to Fairbanks to attend the deposition, and Heartland Court Reporters was retained to record the deposition.  However, the employee failed to appear.

A letter from the employer’s attorney to the employee indicated the employee was willing to pay the costs for the court reporter, $89.05, but refused to pay Ms. Edgren’s transportation costs, $62.00.  In a prehearing conference on September 25, 2002, the employer petitioned for an order directing reimbursement of costs related to the deposition.  The employee failed to appear for the prehearing conference.  The Board Designee set the employer’s petition for a hearing on October 17, 2002.
 

The employee failed to appear for the hearing.  He filed no legal memoranda.  The employee’s file has no documentation concerning the reasons for his failure to attend the deposition.   

At the hearing, and in its memorandum, the employer argued it had scheduled the deposition in accord with AS 23.30.115.  It asserted the employee’s deposition was necessary to allow the employer to explore its possible statute of limitations and last injurious exposure rule defenses.  It argued it is due reimbursement of the court recorder’s charges and the travel cost for the representative of the employer’s estate under Civil Rule [Alaska Rule of Civil Procedure, “ARCP”] 30, a total of $151.05.  It also reserves the right to later pursue attorney fees connected with the failed deposition.  The employer’s attorney represented that, even though he spoke with the employee on the telephone, the employee has never explained his reasons for failing to appear for the deposition. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.115(a) provides, in part, 

… [T]he testimony of a witness may be taken by deposition or interrogatories according to the Rules of Civil Procedure.

Alaska Rule of Civil Procedure 37(d) provides, in part: 


Failure of a Party to Attend at Own Deposition …. If a party … fails (1) to appear before the officer who is to take the deposition, after being served with proper notice …. the court shall require the party failing to act … to pay the reasonable expenses, including attorney’s fees, caused by the failure, unless the court finds that the failure was substantially justified or that other circumstances make an award of expenses unjust.

AS 23.30.155(h) provides, in part:


The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled 
to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

The Alaska Workers' Compensation Act contains no specific statutory provision concerning the reimbursement of costs for depositions when a party fails to appear.  Nevertheless, we still have the general responsibility to carry out the provisions of AS 23.30.115, and to protect the rights of all parties, in accord with AS 23.30.155(h).  

The Alaska Supreme Court has repeatedly recognized our authority, and responsibility, to use equitable remedies, such as restitution, when necessarily incident to the exercise of the adjudicatory power expressly granted in our organic statute.
  AS 23.30.115 governs discovery between the parties in our proceedings, imposing the guidelines of the ARCP.  We have express jurisdiction under AS 23.30.155(h) to govern all aspects of our adjudications.

The adjudicatory role of the Alaska Workers' Compensation Board is to hear and decide claims.
  If parties refuse to follow our determinations, the enforcement or carrying out of our determinations is done through a variety of mechanisms, typically by either the parties or the board going to the Alaska Courts.  Examples of statutory mechanisms may be found at AS 23.30.005(h), AS 23.30.125(d), AS 23.30.140, or AS 23.30.170(b).  An example of the courts enforcing a non-statutory remedy (for fraud) may be found in Blanas.
  Our subject matter jurisdiction is not primarily delineated by the method of enforcement available to us, but by the subject matter addressed in the Alaska Workers' Compensation Act.  We conclude AS 23.30.115 by its terms confers jurisdiction on us to resolve discovery disputes concerning depositions and interrogatories, in accord with the ARCP.

Under AS 23.30.115 and the court's rationale in Blanas,
 we conclude we have jurisdiction in the instant case to address the employer’s petition for reimbursement, and to resolve this dispute under the ARCP.  Based on our review of the available record, we find the employer properly noticed a deposition for July 29, 2002, and the employee agreed to the date of the deposition. The record has no evidence to indicate the employee had good cause to fail to appear for the deposition.  Accordingly, we will order the employee to reimburse the employer $151.05 for the costs incurred in the failed deposition.

ORDER
The employee is ordered to reimburse to the employer $151.05, the costs incurred in the failed deposition on July 29, 2002.

Dated at Fairbanks, Alaska this 30th day of October, 2002.





ALASKA WORKERS' COMPENSATION BOARD
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William Walters,  Designated Chairman
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John Giuchici,  Member







____________________________                                  






Dorothy Bradshaw,  Member

RECONSIDERATION

              A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

             Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JEREMIAH J. SMITH employee / respondent v. COOK DRILLING, self-insured employer / petitioner; Case No. 198103074; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 30th day of October, 2002.
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         Victoria J. Zalewski, Admin. Clerk II              
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� Prehearing Conference Summary dated June 12, 2002.


� Prehearing Conference Summary dated September 25, 2002.


     � See Blanas v. The Brower Co., 938 P.2d 1056, 1062 (Alaska 1997); Schmidt v. Beeson Plumbing & Heating, 869 P.2d 1170, 1175 (Alaska 1994); and Wausau Insurance Co. v. Van Biene, 847 P.2d 584, 588 (Alaska 1993)  But, see, Hoyt v. Safeway, Inc., 3AN-93-10136 Civil (Alaska Super. Ct., January 17, 1995), in which the court required the board to go through rule-making and adopt a regulation to implement a "clearly procedural, and not substantive" remedy, in accord with the Alaska Supreme Court decision in Amerada Hess Pipeline v. Alaska Public Utilities Comm., 711 P.2d 1170, 1176-1178 (Alaska 1986).  This case is distinguished from Hoyt, in that the employer's claim for reimbursement is substantive and not simply procedural, and we would be authorized to act under the Amerada Hess Pipeline ruling, as well as the other Alaska Supreme Court decisions cited above.  


� Blanas, 938 P.2d at 1062.


� AS 23.30.005(f)&(g).


� 938 P.2d at 1061, 1062.


� See, e.g., Gardener v. Phoenix Logging, AWCB No. 92-0089 (April 13, 1992).


� Id.
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