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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

WALTER H. BAILEY, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

GEOPHYSICAL SERVICES INC.,

                                                  Employer,

                                                   and 

CONTINENTAL INSURANCE COMPANY,

                                                  Insurer,

                                                            Defendants.
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          FINAL

          DECISION AND ORDER

        AWCB Case No.  198101396
        AWCB Decision No.  02-0233

         Filed with AWCB Anchorage, Alaska

         on  November 12, 2002


We heard the employee’s claim for additional medical benefits at Anchorage, Alaska on October 10, 2002.  The employer asserted a statute of limitations defense.  Attorney Randall Weddle represents the employer.  The employee appeared, representing himself.  We closed the record at the hearing’s conclusion.  


ISSUE

Whether the employee’s claim for additional medical benefits is barred by the AS 23.30.110(c).  


SUMMARY OF THE EVIDENCE

The employee, then age 57, injured his low back on March 21, 1981 while pulling cable for the employer when he fell.  The employer accepted the employee’s claim and began paying medical and time-loss benefits.  Eventually, a dispute arose as to the employee’s ability to return to work, among other issues.  Ultimately, the employee was paid $70,800.00 pursuant to a compromise and release agreement (C&R) that was approved by the Board on September 12, 1988.  The terms of the C&R provided that the employee waived all benefits, excluding medical benefits, which remained open.  (See, September 12, 1988 C&R).  The employer continued to pay for the employee’s medical treatment and medications. 


At the request of the employer, the employee was evaluated by Stephen Marble, M.D.  In his January 18, 1997 report, Dr. Marble concluded in pertinent part:


Mr. Bailey does not still require active medical treatment for his work-related injury in 1981.  He has undergone physical therapy/rehabilitation and is carrying out an independent exercise routine at his local physical therapy clinic.  He apparently has access to their whirlpool as well.


Mr. Bailey is not interested in any invasive procedures, whether it be an injection or surgery.  There are currently no indications for surgery, and he would be considered a poor surgical candidate.  In view of the patient’s disqualification for invasive procedures, no other diagnostic studies are warranted as those studies would not change our treatment program for the work-related accident injuries.  


Interestingly, Mr. Bailey has claimed in the past that he could not take generic forms of his current medications as they were less effective.  There is no pharmacological basis for the patient’s claims.  This issue was reviewed with Lucinda at the Pay’n Save Pharmacy.  


At this point, I would expect Mr. Bailey to have advanced arthritic/degenerative changes in his thoracic and lumbar spine.  Preferred treatment for these types of changes would include pharmacotherapy with non-steroidal anti-inflammatory medications rather than narcotics and benzodiazepines.  Similar to numerous other physicians, as documented in the review of records, I do not agree with continued administration of the narcotics and benzodiazepines for this patient’s chronic pain management.  Continued pharmacotherapy with NSAIDs is appropriate.  As the patient has been on narcotics and benzodiazepine for such a long period of time, he needs to be tapered off them.  This weaning process should be followed by a local physician.  Given this gentlemen’s presentation today, I seriously doubt that he is going to go along with such a program.  He will likely just try to get these medications from his friends and through the Veterans Administration system. 


Based on Dr. Marble’s report and recommendations, the employer controverted the employee’s need for ongoing prescriptions on February 24, 1997.   On August 8, 1997, the employee filed an application for adjustment of claim (AAC) seeking payment for his medical costs, specifically his prescription medications.  On October 2, 1997, the employer filed an additional controversion controverting continued prescription medications.  The reasons the employer listed were:  “Narcotics and benzodiazepines are not required to treat the employee’s work-related injury under AS 23.30.095.  Employer expressly preserved the right to contest future medical benefits in 9/12/88 Settlement Agreement.  Mr. Bailey has changed physicians an excessive number of times.”  


The employee did not file a request for hearing, but on October 1, 1999, the employee filed a new claim for medical benefits.  On October 13, 1999, the employer filed yet another controversion notice denying the employee’s request for narcotics and benzodiazepines.  The employer listed the same reasons as detailed in the October 2, 1997 controversion, and included a section .110(c) statute of limitations defense.  


At a prehearing held on December 8, 1999, the prehearing chairperson advised the employee as follows:  


The EE is advised that, since a controversion notice was served and filed, after the date of his workers’ compensation claim, he must serve and file an affidavit, in accordance with 8 AAC 45.070, requesting a hearing within the time limits set by AS 23.30.100(c) to avoid possible dismissal of his claim.  AS 23.30.110(c) provides:  “If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.”  (Emphasis in original).  


No affidavit of readiness for hearing or request for hearing was filed by the employee.  However, on May 10, 2001 the employee filed a new claim seeking medical benefits in excess of $1,100,000.00, and permanent total disability benefits.  The employer controverted again on June 4, 2001 listing several bases upon which to controvert, including section 110(c), the 1988 C&R, the employee’s failure to mitigate damages, failure to submit documentation of medical expenses, and remedies for breach of contract, mental distress and pain and suffering are not available under the Alaska Workers’ Compensation Act.  


Finally, on July 5, 2002, the employee filed an affidavit of readiness for hearing stating he was ready to proceed to hearing on his May 10, 2001 AAC.  On July 24, 2002, the employer objected to the employee’s affidavit of readiness for hearing.  At a prehearing conference held on August 12, 2002, the employee agreed to the October 10, 2002 hearing dated solely on the issue of the employee’s request for medical benefits.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.110(c) provides in pertinent part: “If a claim is controverted by the employer and the employee does not request a hearing for a period of two years following the date of controversion, the claim is denied.”  We note this time limit runs by operation of statute.  Dismissal under AS 23.30.110(c) is automatic and non-discretionary. 


AS 23.30.110(c) requires an employee to prosecute his claim in a timely manner once he files a claim, and it is controverted by the employer.   Only after a claim is filed, can the employer file a controversion to start AS 23.30.110(c).   Our regulation, 8 AAC 45.050(a), provides for commencing proceedings “by filing a written claim or petition.”  Moreover, 8 AAC 45.050(b)(1) provides, “A claim is a request for compensation, attorney’s fees, costs or medical benefits...under the Act.”  


We find the employee filed a claim for the purpose of §110(c) when he filed his first Application for Adjustment of Claim on August 8, 1997.  We further find the employer controverted this claim for medical benefits on October 2, 1997.  Accordingly, we find the employee had until October 2, 1999 to request a hearing under AS 23.30.110(c).  We find the employee failed to request a hearing by October 2, 1999.  Indeed, he did not request a hearing for his claims for medical benefits (narcotics and benzodiazepines) until July 5, 2002.  Therefore, his claim is dismissed by operation of statute pursuant to AS 23.30.110(c).  


We note the employee filed additional claims for medical benefits on October 1, 1999, and May 10, 2001.  We find that simply re-filing a claim for the same benefits originally sought does not toll the running of AS 23.30.110(c).  Recently, in Robertson v. AMI,  54 P.3d 777, 780 (Alaska 2002), the Supreme court, in a factually similar scenario, held that the doctrines of claim splitting and res judicata barred an employee’s attempt to avoid dismissal by filing new claims.  The Court held: 


We hold that Robertson's claim is barred by the rule against claim splitting, which is "a conventional application of the doctrine of res judicata."  The rule against claim splitting provides that "all claims arising out of a single transaction must be brought in a single suit, and those that are not become extinguished by the judgment in the suit in which some of the claims were brought." When analyzing claim splitting, "the relevant inquiry is not whether the two claims are grounded in different theories, but whether they arise out of the same transaction or core set of facts."  Robertson had the option of arguing in his original claim that he was either injured on October 26, or alternatively that he was injured while working for AMI on September 1 and aggravated the injury on October 26.  Because both claims are based on the same injury and the same "core set of facts," these claims should have been brought together.  Because they were not, Robertson's amended claim is barred by res judicata.  


Similarly, the employee in the present case filed additional claims for medical benefits on October 1, 1999 and May 10, 2001, not an affidavit of readiness for hearing or a request for a hearing by October 2, 1999.  Based on Robertson, we conclude that the filing of new claims does not toll the statute of limitations in AS 23.30.100(c), and conclude the employee’s claim for additional medical benefits is denied and dismissed under AS 23.30.110(c).  

ORDER


The employee’s claim for additional medical benefits is denied and dismissed under AS 23.30.110(c). 


Dated at Anchorage, Alaska this 12th day of November, 2002.
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APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of WALTER H. BAILEY employee / applicant; v. GEOPHYSICAL SERVICES INC., employer; CONTINENTAL INSURANCE COMPANY, insurer / defendants; Case No. 198101396; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 12th day of November, 2002.

                             

   _________________________________

      




   Marie Jankowski, Clerk
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