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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             Juneau, Alaska 99802-5512

	CLAYTON R. EMMOREY, SR.,

                                                   Employee, 

                                                            Applicant,

                                                   v. 

SILVER BAY LOGGING, INC.,

                                                  Employer,

                                                   and 

ALASKA TIMBER INSURANCE EXCHANGE,

                                                  Insurer,

                                                            Defendants.
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)
	       INTERLOCUTORY

       DECISION AND ORDER

      AWCB Case No.  200115068
      AWCB Decision No. 02-0234 

       Filed with AWCB Juneau, Alaska 

       on November 14, 2002


We heard the employee’s claims for unpaid temporary total disability, unpaid AS 23.30.041(k) expenses, unpaid internship, penalties and interest in Juneau, Alaska, on October 15, 2002.  Adjuster Becky Altman was the employer and insurer’s non-attorney representative. The employee, Clayton R. Emmorey, Sr., represented himself. We closed the record at the conclusion of the hearing.  


ISSUES
1. Is the employee entitled to temporary total disability compensation from September 8, 2001 to present under AS 23.30.185?

2. Is the employee entitled to medical care under AS 23.30.095?

3. Is the employee entitled to Permanent Partial Impairment compensation under AS 23.30.190?


SUMMARY OF THE EVIDENCE

The employee injured his left hand and wrist during the course and scope of his employment on July 26, 2001. (Notice of Injury filed 8/1/01). For the two weeks preceding injury, the employee had been operating a pneumatic swedge.  Prior to operating a pneumatic swedge, the employee’s primary job duties were as a “round saw man.” While performing his duties as a “round saw man,” the employee had no problems with his wrist or hands. The employee’s injury surfaced only after he had been operating the pneumatic swedge.


The employer accepted the employee’s claim.  The employer paid for the employee’s medical treatment until he was released from full care on August 24, 2001. The employee quit without notice on September 12, 2001 and moved to Oregon.  The employee did not claim his injury was a substantial factor in his decision to separate from employment.


On March 7, 2002 the employee filed his claim seeking temporary total disability (TTD), temporary partial disability (TPD), permanent total disability (PTD), and permanent partial impairment (PPI). (Workers’ Compensation Claim filed 7/7/02).  The Employer answered, denying all claims and asserting as its defense:  “There has not been a medical determination for time loss from work. Employee’s current injury or illness may stem from a long-standing pre-existing condition.” (Answer 3/18/02).  On July 1, 2002, the employer filed its Controversion Notice based on the opinion of Dejan M. Dordevich, M.D.  Dr. Dordevich opined that the employee’s complaints are not occupationally related and that any long term disability and treatment are due to a preexisting condition. (Controversion Notice filed 7/1/02).  

Medical Summary



The employee was first treated for T. Brieske, M.D., on July 27, 2001.  Dr. Brieske’s chart notes for that visit provide:

[The employee] has been using a pneumatic hammer of some sort and has to squeeze the tool many times per hour. . . He has not injured his arm before.  He has not significant past medical history other than Crone’s disease. . . .

[T]here is tenderness along the extensor tendons extending into the muscle belly, mid forearm. Grip strength is decreased relative to the right. . . Otherwise there is no evidence of carpel tunnel syndrome, . . . Films were obtained and fail to show fracture or bony lesion.

IMPRESSION: 1) Forearm extensor muscle strain, overuse syndrome.

PLAN 1) Wrist splint.  2) Naproxen 500 mg BID. 3) Bicodin 1-2 QID PRN.  4) Limited use of the left arm for 2 weeks.  Return to clinic at that time.

(7/27/01 Chart Notes, Dr. Brieske).


The employee returned to Dr. Brieske on August 10, 2001 for his follow up appointment.  On this visit, Dr. Brieske noted that the employee continued to have some tenderness and swelling in his wrist.  Dr. Brieske recommended the employee continue with his splint.  Dr. Brieske also released the employee to return to work on light duty. (8/10/01 Chart Notes, Dr. Brieske).


On August 24, 2001 Dr. Brieske released the employee to returned to full duty. (8/24/01 Chart Notes, Dr. Brieske).



The employee did not seek follow up treatment for four and a half months.  On January 22, 2002, the employee received treatment from Rick D. Stanley, M.D., for left wrist pain.  (1/22/02 Chart Notes, Dr. Stanley). Dr. Stanley diagnosed the employee with arthritis in the left wrist. Id.  Dr. Stanley’s chart notes reflect:

HISTORY OF PERSENT ILLNESS: Clayton has had trouble with his wrist now for several months.  It actually probably dates back longer than that. . . Because of this problem and the pain and swelling in his wrist, he comes into the office.  He has had no numbness or specific weakness.

PAST MEDICAL HISTORY: He has had carpal tunnel syndromes, Crohn’s disease, hernia operation, and spondylitis.  He has had ulcers, heart murmurs and arthritis.





. . .

X-RAYS show significant arthritis of the carpus in the radiocarpal joint.

(1/22/02 Chart Notes, Dr. Stanley [emphasis in original]).  Dr. Stanley prescribed Celebrex and told the employee to return if he did not improve.


A month later, on February 21, 2002 the employee returned complaining of problems with both wrists.  Dr. Stanley noted: “I think he is going to need a work restriction but we will first send him to therapy for treatment and a functional capacity exam.” (2/21/02 Chart Notes, Dr. Stanley). 


On May 3, 2002, Dr. Stanley opined:

Clayton returns. He basically has an arthritic wrist which existed prior to his work at his job filing saws.  However, I believe that he had a significant aggravation that caused him to seek medical treatment.  The need for treatment following his work filing saws would be, obviously, work related because of the aggravation of his preexisting arthritis.  However, long term disability and the need for any type of fusions or treatment to his wrist would be preexisting to this activity.

(5/3/02 Chart Notes, Dr. Stanley).


On May 20, 2002, in response to an inquiry by claims adjuster Becky Altman, Dr. Stanley reported that the employee had reached pre-injury status on May 3, 2002 and that no further treatment is necessary.   On May 28, 2002 Dr. Dordevich conducted an Employer’s Medical Examination (EME) of the employee.  Dr. Dordevich opined that the employee 

at this time has no evidence of an occupationally related condition with respect to his right and left wrist.  It is my opinion that an additional diagnosis in this case has been overlooked, specifically ankylosing spondylitis and peripheral arthropathy, secondary to ankylosing spondylitis.  It is my opinion that it is this inflammatory process, which is currently responsible for Mr. Emmorey’s ongoing problems with his right and left wrists, shoulder and other joints as they become involved in the future.  It is my opinion that this condition is neither caused nor aggravated by his on the job activities, but it is rather coincidental to them.  It is my opinion that treatment should be directed toward treating this form of arthritis. 

With respect to the industrial incident of 07/26/01, Mr. Emmorey is medically stationary without residuals or impairment.

(Dr. Dordevich EME report p. 7).  Dr. Dordevich also stated 

[I]t is my opinion Mr. Emmorey’s work at the saw mill is not in anyway casually related to his currently diagnosed condition and problems with his right and left wrists.  It is my opinion that his work was coincidental to his wrist problems. . . It is my opinion that work played no role in his wrist condition.

 Id. at 8.   The employer provided Dr. Stanley with Dr. Dordevich’s EME report and addendum.
 On July 30, 2002, without explanation, Dr. Stanley indicated that he agreed with the report and findings by Dr. Dordevich.

Argument of the employee


The employee argues that his condition is work related, because prior to operating the pneumatic swedge he had no arthritic problems.  However, after operating the pneumatic swedge for two weeks he has had recurring bouts of  “raging” arthritis.

Argument of the employer


The employer argues that because the employee’s condition continued to get worse after he quit his job with the employer, his employment could not be a continuing aggravating factor.  The employer argues that the employee has a systemic condition.  A systemic condition is not caused by work.  Therefore, the employer argues, if the employee did aggravate his systemic condition, it was resolved when Dr. Brieske released the employee to work with no restriction on August 24, 2001.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(k) provides, in part:


In the event of a medical dispute regarding determinations of causation . . . or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.


AS 23.30.110(g) provides, in part:


An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require. . . .   


AS 23.30.135(a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .


AS 23.30.155(h) provides, in part:


The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled 
to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

We have long considered subsections AS 23.30.095(k) and AS 23.30.110(g) to be procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage
 and Harvey v. Cook Inlet Pipe Line Co.
  Considering the broad procedural discretion granted to us in AS 23.30.135(a) and AS 23.30.155(h), we conclude we have wide discretion under subsection 110(g) to consider any evidence available when deciding whether to order an second independent medical exam (SIME) to assist us in investigating and deciding medical issues in contested claims.  

 
We find evidence of a medical dispute exists between the employee’s attending physician, Dr. Stanley, and the EME, Dr. Dordevich.  We find Dr. Stanley’s May 3, 2002 chart note opining that the employee’s injury is work related contradicts Dr. Dordevich’s EME report opining that work played no role in the employee’s current condition.  On May 3, 2002 Dr. Stanley found a causal link between the employee’s June 2001 work injury and his present medical condition. We find Dr. Stanley’s July 30, 2002 response concurring with Dr. Dordevich to be a substantial change in position.  Dr. Stanley does not explain why he is abandoning his prior opinion.  We find placing an “x” on a perfunctory form letter to be less reliable than a physician’s chart notes.  


The employee argues that his present condition is work related.  The employer argues it is not. We conclude having the employee examined by an SIME physician would assist the Board in ascertaining the rights of the parties.   We will exercise our discretion under AS 23.30.095(k) and AS 23.30.110(g) to order an SIME.  See also, 8 AAC 45.090(b).  


The Board is particularly interested in having the SIME render an opinion as to:

· the nature and causation of employee’s condition, 
· whether the employee had a pre-existing condition,
· whether the employee experienced a temporary aggravation of a pre-existing condition which was resolved when Dr. Brieske released the employee to work with no restriction on August 24, 2001,

· whether it is more probable than not that the employee’s work was a substantial factor in the employee’s current medical condition, 
· whether the employee’s work aggravated, accelerated, or caused a permanent or temporary worsening of the employee’s condition,
· whether the employee has returned to pre-injury status, 
· whether the employee is medically stable,
· whether the employee is able to return to work, and 
· if the employee is able to return to work, in what capacity.

A physician on our list must perform the SIME, unless we find the physicians on our list are not impartial.  8 AAC 45.095(f). Based on our review of the employee’s file and the arguments of the parties, we find that, in this case, a physician with a specialty in rheumatology or an orthopedic rheumatologist is the appropriate specialty to perform the SIME.  If our SIME physician list contains no physicians specializing in rheumatology or rheumatology and orthopedics then, our Board Designee, Workers' Compensation Officer Bruce Dalrymple, shall  identify and select a physician who specializes in rheumatology or rheumatology and orthopedics to perform the SIME, in accord with the procedure in 8 AAC 45.092(f).  We direct Mr. Dalrymple to arrange the SIME with the parties in accord with 8 AAC 45.092(h).  We will retain jurisdiction over the employee's claims, pending receipt of the SIME report.

ORDER


The employee shall submit to, and the employer shall pay for, an SIME evaluation. The parties shall proceed as set forth below:

(1) A physician who specializes in rheumatology or rheumatology and orthopedics shall conduct the SIME regarding the work-relatedness of the employee’s condition. Workers’ Compensation Officer Bruce Dalrymple, in accord with the procedure at 8 AAC 45.092(f), will identify and select the SIME physician.  


(2) The parties shall direct all filings regarding the SIME to Workers' Compensation Officer Bruce Dalrymple.
(3) The parties shall proceed under 8 AAC 45.092(h) as follows:

(A)(i) Within 20 days from the date of this decision, each party may submit up to five questions. These questions may be used in the letter to the SIME physician. The questions shall relate only to the "diagnosis," "causation," and  "work-relatedness" issues currently in dispute.

(ii) If subsequent medical disputes arise prior to our contact with the SIME physician, the parties may request we address the additional issues. If the parties agree there is a dispute with regard to additional issues, they may file a stipulation listing the additional medical disputes and specifying the medical opinions (including report date, page, and author) on which they rely to support their dispute. The parties must supply the supporting medical reports, regardless of previous reports in the record. We will then consider whether to present these new issues to the SIME physician.

(iii) The parties may also stipulate to submit an otherwise undisputed issue to the SIME physician for our consideration under AS 23.30.110(g).

(B) The employer shall prepare two copies of all medical records in its possession, including physicians' depositions, if any, put the copies in chronological order by date of treatment, with the oldest records on top, number the pages consecutively, put the copies in two binders, and serve the binders first upon the employee with an affidavit verifying the binders contain copies of all the medical records in the employer's possession. Service on the employee must be done within 20 days of the date of this decision.

(C) The employee shall review each of the binders. If the binders are complete, the employee shall file the binders with us within 30 days from the date of this decision, together with an affidavit stating the binders contain copies of all the medical records in the employee's possession. If the binders are incomplete, the employee shall prepare three copies of the medical records, including physicians' depositions, if any, missing from the first set of binders. The employee shall place each set of copies in a separate binder as described above. The employee shall file two of the supplemental binders with us, the two sets of binders prepared by the employer, and an affidavit verifying the completeness of the medical records. The employee shall serve the third supplemental binder upon the employer together with an affidavit stating it is identical to the binders filed with us.

(D) If any party receives additional medical records or doctors' depositions after the binders have been prepared and filed with us, the party shall prepare three supplemental binders as described above with copies of the additional records and depositions. The party must file two of the supplemental binders with us within seven days after receiving the additional records or depositions. The party must serve one supplemental binder on the opposing party, together with an affidavit stating it is identical to the binders filed with us, within seven days after receiving the additional records or depositions.

(E) The parties shall specifically identify the film studies which have been done and which films the employee will hand carry to the SIME. The employee shall prepare the list within 20 days from the date of this decision, and serve it on the employer within 30 days from the date of this decision. The employer shall review the list(s) for completeness and supplement the list(s) if they are incomplete. The employer shall file the list(s) with us within 40 days from the date of this decision; and serve a copy of the supplemental list(s), if any, on the employee.

(F) Other than the film studies which the employee hand carries to the SIME and the employee's conversation with the SIME physician or the physician's office about the examination, no party shall contact the SIME physician, the physician's office, or give the SIME physician anything else, until the SIME physician has submitted the SIME report to the us.

(G) If either party finds it necessary to cancel or change the SIME appointment date or time, the party shall immediately contact Workers' Compensation Officer Bruce Dalrymple,  the physician's office, and the other party.


(3) We retain jurisdiction over the employee's claims, pending receipt of the SIME report.


Dated at Anchorage, Alaska this  14th day of November, 2002.





ALASKA WORKERS' COMPENSATION BOARD







______________________________                                






Rebecca Pauli,





                         Designated Chairperson







______________________________                                






Richard H. Behrends, Member







______________________________                                  






James Rhodes, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of CLAYTON R. EMMOREY, SR., employee/applicant; v. SILVER BAY LOGGING, INC., employer; ALASKA TIMBER INSURANCE EXCHANGE, insurer/defendants; Case No. 200115068; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this  14th day of November, 2002.

                             
_________________________________

                      




        Shirley A. DeBose, Clerk
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� The Board notes that its record does not contain any document indicating it is an addendum to Dr. Dordevich’s EME report.  


� AWCB Decision No. 97-0165 at 3 (July 23, 1997).


� AWCB Decision No. 98-0076 (March 26, 1998).
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