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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	ALICIA T. MUIR, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

BAY CLUB, L.L.C.

                                                  Employer,

                                                  and

AMERICAN HOME ASSURANCE CO.,

                                                  Insurer,

                                                          Defendants.                                                          
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	        FINAL DECISION AND ORDER

        AWCB Case No. 200013222

        AWCB Decision No. 02-0238

         Filed with AWCB Anchorage, Alaska

         November 20, 2002



On October 22, 2002, in Anchorage, Alaska, we heard evidence regarding the compensability of the employee’s carpal tunnel syndrome. Attorney Shelby Nuenke-Davison represented the employer and its insurer (“employer”). The employee’s husband, Michael Muir, was the employee’s non-attorney representative.  We closed the record at the conclusion of the hearing on October 22, 2002.


ISSUES

Is the employee’s carpal tunnel syndrome a compensable injury?


CASE HISTORY AND SUMMARY OF THE EVIDENCE


The employee was employed as an athletic club janitor for the employer from June 6, 2000 until July 6, 2000.  On June 24, 2000, she began feeling pain in her shoulder and numbness in her right hand.  She went to see Giulia Tortora, M.D., on June 28, 2000, for complaints of her hands falling asleep when she rests and after work, as well as problems with her neck.  Dr. Tortora diagnosed the employee with carpal tunnel syndrome (“CTS”) secondary to overuse.  The employee was instructed to begin using a splint for her hand and to come in for a follow-up appointment if her symptoms worsened or failed to improve.  The employee told Dr. Torora she had given her employer two weeks notice that she was going to be quitting her job.  (Dr. Totora 6/28/00 Chart Note).

The employee saw Dr. Tortora again on August 31, 2000.  The employee had not been working since she gave her two week’s notice, was using a brace on her hand quite often, and was still experiencing finger numbness.  Dr. Tortora found the employee was not as symptomatic as she was in June, but also that the employee’s condition had changed.  Dr. Tortora thought there may be cervical spine involvement in the employee’s symptoms, so she requested the employee’s prior cervical spine magnet resonance image (“MRI”) for review.  Dr. Tortora noted the employee’s situation was not a typical picture for CTS, and recommended the employee be seen by an orthopedist. (Dr. Tortora 8/31/00 Chart Note).  In a letter to the employer’s insurance adjuster dated August 31, 2000, Dr. Tortora stated the employee was suffering from pain in her arms and hands which was aggravated by heavy work.  She stated it was difficult to assess whether the employee’s condition was an overuse syndrome or whether it was related to her cervical spine which had been a problem in the employee’s past.  She released the employee to work part-time with the condition she do no heavy lifting.  (Dr. Tortora 8/31/00 letter to Stella Takash). 

Based on Dr. Tortora’s recommendation that she see an orthopedist, the employee was examined by Daniel McCallum, M.D., on September 6, 2000.  The employee’s chief complaint was right finger numbness.  Dr. McCallum examined the employee’s right hand.  X-rays and a MRI were taken of the employee’s hand and wrist.  The X-ray showed mild arthritis at the radioulnar joint, but was otherwise normal.  Dr. McCallum’s initial diagnosis was CTS, but he wanted to also rule out the possibility of a double crush condition due to the employee’s history of cervical problems.  He referred her to physical therapy for a wrist splint, and to Larry Levine, M.D., for electrodiagnostic studies. (Dr. McCallum 9/6/00 Report). 

The employee continued treating with Dr. Tortora.  In a letter dated September 20, 2000, Dr. Tortora informed the employer’s insurance adjuster that the employee’s work for the employer was a marked aggravator of her condition since she was symptom-free prior to starting the job.  Dr. Tortora explained that because she could not tell what pre-existing injuries the employee had, she could not state whether the employee’s work situation was the cause of the employee’s injury, only that it had aggravated it.  (Dr. Tortora 9/20/00 Letter).

Electrodiagnostic studies were performed by Dr. Levine on October 5, 2000.  Upon review of the studies Dr. Levine determined the employee had severe CTS for which she may want to consider surgery.  Based on the employee’s weakness in her shoulder and complaints of severe neck pain, he also scheduled her for a MRI of the cervical spine.  (Dr. Levine 10/5/00 Report).  The MRI showed spurring and protrusion at C3-4, ridging at the disk margin with foraminal narrowing at C4-5 and C5-6, and a small central protrusion at C6-7.  (10/5/00 MRI).  

Dr. Levine reviewed the MRI results and concluded the employee’s hand symptoms were related to CTS rather than her cervical problems.  He recommended the employee proceed with CTS surgery and stated he believed her fibromyalgia was contributing to her situation. (Dr. Levine 10/6/00 Letter to the Employee). In a letter to the employer’s insurance adjuster dated October 17, 2000, Dr. Levine referenced the fact he had received information from the employer which reflected the employee had only worked for the employer for 19 days prior to becoming symptomatic.  Based on this information he stated,

 “I would be hard-pressed to imagine that one could develop this severity of carpal tunnel syndrome via the work that is described.  One can get carpal tunnel syndrome this rapidly, but it is more typically ascribed to activities such as using a lug wrench in an impact fashion on a repetitive basis or using the hand as a hammer in striking.  It is more common with highly forceful, repetitious, vibratory types of activities.

I would not rule out that this could have occurred with her work as a janitor, but it certainly would not be likely and does not appear to me to be medically probable.”

(Dr. Levine 10/17/00 Letter).

The employee returned to Dr. McCallum on March 9, 2001.  He recommended the employee undergo an open carpal tunnel release procedure, and warned her that it may not relieve all of her symptoms.  Dr. McCallum opined that the employee’s symptoms and diagnoses were related to her employment.  (Dr. McCallum 3/9/01 Chart Note).

At the request of the employer, the employee was examined by Lynne Bell, M.D., on July 19, 2001.  The employee described her duties as a janitor for the employer to Dr. Bell.  The employee told Dr. Bell her duties included washing and folding towels, picking up towels off the floor, cleaning the mirrors and exercise equipment, and mopping the floors.  The employee explained her duties required her to use a spray bottle to spray antiseptic ointment on the equipment, and lift 5-gallon buckets in order to pour one solution into another.  Dr. Bell also reviewed a job description of the employee’s job while working for the employer.  

The employee’s chief complaint at the examination was numbness in her right hand when she uses it for gripping.  Dr. Bell found the employee had CTS which was likely long-standing and pre-existing.  Her opinion was based on the history obtained from the employee, her review of the employee’s medical records, the severity of the nerve conduction abnormalities, and the employee’s age and gender.  Dr. Bell agreed with Dr. Levine that it was improbable (she believed even impossible) that the employee developed acute CTS in a period of 19 days or less, performing the type of activities the employee was performing.  It was Dr. Bell’s opinion that the employee’s work activities were not a substantial factor in the development of her CTS.  Although she found the employee’s CTS was not work-related, she believed the employee would benefit from a surgical decompression.  (Dr. Bell 7/19/01 Report).

Dr. McCallum responded to Dr. Bell’s report in a letter to the employer’s insurance adjuster on July 30, 2001.  Dr. McCallum disagreed with Dr. Bell’s comment that “it would be improbable, if not impossible for the employee to develop acute CTS in a period of 19 days or less performing the type of activities that she performed.”  Dr. McCallum felt it was improbable if not impossible for Dr. Bell to know beyond a shadow of a doubt what effect the employee’s work for the employer had on the employee’s condition.  He stated there was no way for Dr. Bell to know that the employee’s CTS symptoms were going to worsen to the severity they are now whether she worked for the employer or not.  He explained how many people have CTS symptoms that are exacerbated by certain conditions and that are minimally bothersome.  People live with the symptoms for months or even years before they  go away spontaneously or get worse from some exacerbating condition.  In Dr. McCallum’s opinion, the employee probably had pre-existing CTS symptoms that were mild and that may have gotten better on their own, if they were not exacerbated by the employee’s work for the employer.   (Dr. McCallum 7/30/01 Letter).  However, in a letter dated September 12, 2001, he acknowledged he could not state definitively that any activity or employment caused the employee’s current condition as he did not observe her engaged in the aggravating activity or activities.  (Dr. McCallum 9/12/01 Letter).

In a letter dated September 10, 2001, Dr. Tortora addressed the employee’s CTS diagnosis.  She stated it was difficult to determine whether the CTS was pre-existing or a new onset.  She noted that the employee never had complaints of CTS prior to working for the employer, and that the employee’s job duties included a lot of snapping of her wrists and lifting heavy objects which are known to bring on CTS.  In her opinion it is possible, and very likely, that the employee got this injury while working for the employer.  (Dr. Tortora 9/10/01 Letter).

On November 14, 2001, Dr. Levine reiterated his October 17, 2000 opinion that it is highly unlikely and quite improbable that the employee did not have symptoms prior to June 2000 given the severity of her CTS.  He stated it was highly unlikely the employee developed CTS in a 19-day period working as a janitor. He opined her CTS was related to a pre-existing condition, and he stated he would essentially eliminate the employee’s work as a janitor as being a substantial cause for the employee’s complaints and diagnosis of severe CTS.  (Dr. Levine 11/14/01 Chart Note).

At the employer’s request the employee was examined for a second time by Dr. Bell on August 3, 2002.  The employee explained to Dr. Bell that her symptoms had not improved despite being off work for over a year.   She stated her symptoms were actually worsening.  Dr. Bell reviewed the employee’s extensive history of previous work-related injuries.  The employee’s prior injuries included neck pain, shoulder pain, and back pain.  At some point in time the employee had complained of upper extremity numbness, and she had been diagnosed with fibromyalgia.  Her medical records reflected she had sought treatment for alcoholism, and that some earlier psychiatric evaluations suggested her previous symptomatolgy may have been related to underlying psychological conditions. Dr. Bell noted in her report that excessive use of alcohol can make patients more susceptible to entrapment neuropathies such as CTS.  (Dr. Bell 8/3/02 Report).

In Dr. Bell’s opinion the cause of the employee’s CTS is a combination of pre-existing conditions and predisposing factors including her age, her gender, her increased body mass index, and her prior history of alcoholism.  Dr. Bell noted the activities the employee performed while working for the employer (specifically the use of the spray bottle), could cause her to develop symptoms, given that she had a pre-existing CTS.  However, she opined the type of activities the employee performed are not sufficiently forceful or sustained to be the type of activities that could cause a pathological worsening of the condition or cause the condition.  Dr. Bell also stated it was her opinion the employee’s work for the employer did not substantially aggravate or accelerate the employee’s pre-existing CTS.  Dr. Bell found the employee could return to work with the employer although she would require restrictions to minimize the symptomatology of her CTS.  Finally, she stated she is not surprised the employee’s symptoms have not changed since she ceased her employment, as she does not feel the employment played a significant role in the employee’s development of CTS.  Id.
The employee was examined by Alan Roth, M.D., for purposes of obtaining a Second Independent Medical Evaluation (“SIME”) on October 7, 2002.   The employee told Dr. Roth her current complaints were of pain in her forearm and hand.  She explained her job duties when she worked for the employer, and stated she used a spray bottle fifty-percent of the time.  Dr. Roth performed range of motion tests, as well as nerve conduction studies during his examination of the employee.  The nerve conduction studies indicated mild to moderate CTS on the right side.  Dr. Roth reviewed a job description pertaining to the employee’s duties when she worked for the employer, as well as her medical records dating back to 1985.  (Dr. Roth 10/7/02 Report).

Dr. Roth noted in his report that even though the employee worked less than 3 weeks at her place of employment, and exposure to repetitive activities frequently requires a longer period of time prior to development of CTS, the employee had not only evidence of pre-existing degenerative joint disease in her wrist, but also spent roughly four hours of each work day repeatedly using a squeeze bottle with a resisted, forceful, grasping and releasing motion.  It was his opinion that her medical history and evidence does not reveal pre-existing symptomatic CTS, even though other physician’s who examined the employee indicated it did.  Dr. Roth believed the employee’s work activities in combination with her degenerative joint disease of the wrist probably “lit up an asymptomatic CTS.”  He thought it was possible that in an unusual manner her work activities actually caused, in a relatively brief period of time, her acute CTS.  He disagreed with Dr. Bell that the employee’s depression, alcohol use, and personality type caused or predisposed her to development of CTS.  He thought the employee’s work exposure produced at least a temporary exacerbation of a pre-existing condition, which could be permanent if she does not undergo a carpal tunnel release.  Consequently, he recommended the employee undergo a carpal tunnel release, although he thought she should consider a course of physical therapy and local injections to the carpal tunnel prior to doing so.  (Dr. Roth 10/7/02 Report).  


The employee testified by deposition and at the hearing.  The employee testified that she had suffered numerous prior work-related injuries while working as an attendant counselor at the Yakima Valley School in Washington from 1991 through 1996, but that all of her symptoms from those incidents had resolved.  She stated she had experienced no pain in her upper extremities since 1994, until she went to work for the employer.  The employee claimed her right hand began bothering her on June 23 or 24, 2000.  (Employee dep. at 51).    She started feeling numbness in her fingers that would not go away.  She told her supervisor, Pete Germaine about the numbness in her fingers on June 26, 2000, but did not tell him it was work-related because she was not sure what was causing it.  Id.  She went to see a doctor about the problem on June 28, 2000, and was told she had CTS.  She went back to work that evening and told her supervisor the doctor said she had CTS.  She gave her employer two weeks notice that she was quitting her job on either June 24, 2000, or on June 28, 2000 after she saw the doctor about her hand. 

The employee described her work activities for the employer.  She had to use a spray bottle to spray the exercise machines, door handles, faucets, knobs on the toilets, and anything else people come into contact with to kill the germs.  She also cleaned the saunas by spraying them and then vacuuming them dry.  She laundered, “snapped,” and folded the gym towels, cleaned the windows, mirrors, walls in the recreation room, aerobics room and childcare room, and cleaned spots off the floor where the shoes would mark the floor.  She was also responsible for vacuuming the exercise room, the rock-climbing room, the front area and hallways, and the men’s and women’s bathrooms.  She cleaned all the toilets, and mopped the floors using a commercial mop and a five-gallon bucket, which she had to lift into a sink to empty.  (Employee dep. at 47- 50).  The employee testified at the hearing that she continues to have pain and numbness in her hand even though she has not worked since July 6, 2000.

The employee’s supervisor, Peter Germaine, testified at the hearing.  Mr. Germaine stated that the employee told him her hands were hurting, but he did not think much about it because the employee did not stress it too much.  When she came back after seeing the doctor, she did not tell him she had been diagnosed with CTS and she did not mention anything about being restricted to only light duty work.  He could only recall her saying that she could continue working.  The employee did not complain about her hands to him again after that first time.

Mr. Germaine also testified about the employee’s job duties.  He explained how he did the job himself before the employee was hired.  He stated there were three different spray bottles which were used for cleaning.  Only ¼-⅓ of the solution in the bottle would be used each evening.  When he did an analysis of the employee’s job, he found she spent approximately 28 minutes using a spray bottle for various activities in one 8-hour shift.  She would also complete 2 to 4 loads of laundry each night, use a wet/dry vacuum to vacuum the locker room floors 2 times per week, dust, mop floors, clean mirrors, and scrub the floors daily, among other duties.  Overall, he found she spent approximately 147.5 minutes “grasping” during her work shift. However, he also testified the job analysis he prepared was created after the employee had left her employment with the employer, and without any input from the employee. 


Kellie Blue, owner of the athletic club where the employee worked, also testified.  She testified regarding the Report of Occupational Injury or Illness form and attached documentation filed by the employer on July 18, 2000.  She explained how she met with the employee’s supervisor, Pete Germaine, prior to completing the form, and how the employer believed the employee’s CTS was pre-existing due to the short period of time the employee worked for the employer.

Dr. Bell testified by deposition and telephonically at the hearing.  Dr. Bell is Board-certified in neurology, and treats at least 5 or 6 patients with CTS each week.  She saw the employee on two different occasions.  (Dr. Bell dep. at 5-6).  She reviewed the employee’s job description and job analysis.  Id. at 6-7.  It is Dr. Bell’s opinion that the employee’s employment was not a substantial factor in the cause or aggravation of the employee’s CTS.  Id. at 10.  Dr. Bell stated the activities the employee described to her are not the type of activities that lead to CTS.  The employee was involved in a variety of activities which which had to be done at various times such that she was not repeating any activity to a significant extent, as opposed to an assembly worker.  Also, the majority of the activities she was doing do not require extreme force.   The only activity the employee did which looked like it would require forceful gripping was her use of a squirt bottle.  However, it was not something she did all day long, and she only did it over a brief period of time (less than 18 days), so it could not lead to the type of changes that would predispose the employee to developing an acute CTS.  Id. at 10-11.  

Dr. Bell testified that the activities the employee was engaged in while working for the employer did not cause a worsening of the employee’s symptomatology for CTS because her symptoms occurred only temporarily while she was engaged in the particular activity.  Id. at 13-14.  Dr. Bell found the nerve conduction studies as well as other factors suggest the employee has a chronic condition which has been present for years.  The non-occupational risk factors for CTS she was referring to are increased body mass index, female gender, and an age greater than 40 years.  Id. at 8.  She also commented on Dr. Roth’s SIME report.  Dr. Roth did not comment on the data regarding the employee’s ulnar nerve (which is not connected to CTS) which suggested the employee has a more general nerve problem.  Additionally, Dr. Roth claimed the nerve conduction studies show mild CTS, whereas she and Dr. Levine both read the studies as showing the employee has moderate to severe CTS.  

Employee’s Position


The employee argued Dr. Tortora and Dr. McCallum support her claim that her CTS is work-related.  She noted even Dr. Roth stated the employer was at least a contributing factor, and could be the sole factor in the employee’s CTS.  Although Dr. Levine later stated he did not think the employee’s job with the employer caused or aggravated her CTS, in December 2000, he stated that a person could get CTS as rapidly as the employee did in this case.  The employee argued she was symptom-free before she began working for the employer.  While she was doing her job she began experiencing symptoms, so she reported her symptoms to her supervisor as she is required to do.  Since she did not have symptoms prior to working for the employer, she argued she must have developed her CTS while working for the employer, and therefore her CTS is compensable  

Employer’s Position

The employer argued the evidence showed the activities the employee was involved in were not enough to cause an aggravation of her CTS.  The employer relied on the testimony of Dr. Bell and Mr. Germaine, as well as Dr. Levine’s report that the employee’s work activities were not significant enough to cause or aggravate CTS.  The employer argued the Board should give less weight to Dr. Roth’s report because it is not reliable.  Dr. Roth did not look closely at the nerve conduction studies, and he only focused on the employee’s use of the spray bottle and not her other work activities or any other factors.  The employer argued the preponderance of the credible medical evidence shows that the employee’s employment with the employer did not cause or aggravate the employee’s pre-existing CTS.    


    

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
COMPENSABILITY
In our analysis, we must first apply the statutory presumption of compensability.   AS 23.30.120(a) provides, in part:  “In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter…” The Alaska Supreme Court has held “the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers’ compensation statute.”  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996).

To make a prima facie case, the employee must present some evidence that (1) he has an injury and (2) an employment event or exposure could have caused it.  “[I]n claims ‘based on highly technical medical considerations,’ medical evidence is often necessary in order to make that connection.” Burgess Construction Co. v. Smallwood, 623 P.2d 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation. Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).

Applying the presumption of compensability is a three-step process. Louisiana Pacific Corp. v. Koons, 816 P.2d 1379 (Alaska 1991).  In the first step, generally, “AS 23.30.120(a)(1) creates the presumption of compensable disability once the employee has established a preliminary link between employment and the injury.” Wien Air Alaska v. Kramer 807 P.2d 471, 474 (Alaska 1991). 

We find the employee has pre-existing carpal tunnel syndrome.  The employee testified she began experiencing pain and numbness in her right hand while she was working as a janitor for the employer.  On September 20, 2000, Dr. Tortora, the employee’s treating physician, stated the employee’s work for the employer was a marked aggravator of her CTS condition since she was symptom-free prior to starting the job.  Dr. McCallum also opined that the employee’s symptoms and diagnoses are related to her employment.  Therefore, we conclude the presumption of compensability attaches to the employee’s claim, and the burden of production shifts to the employer.

Once the presumption attaches, we proceed to the second step in the process, and determine whether the employer has met its burden of producing substantial evidence showing the disability is not work-related.  Smallwood, 623 P.2d at 316.  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.  Kessick v. Alyeska Pipeline Serv. Co.,  617 P.2d 755, 757 (Alaska 1980).  Thus, to rebut the presumption, the employer must produce substantial evidence that either (1) provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of disability; or (2) directly eliminates any reasonable possibility that the employment was a factor in the disability.  DeYonge, 1 P.3d at 96 (citing Gillispie v. B & B Foodland, 881 P.2d  1106, 1109 (Alaska 1994)); Grainger v. Alaska Workers’ Compensation Board, 805 P.2d 976, 977 (Alaska 1991). Merely showing another cause of the disability does not, in itself, rebut the compensability of the claim against an employer. Tolbert v. Alascom, Inc., 973 P.2d 603, 611, 612 (Alaska 1999). 


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption. Veco, Inc., 693 P.2d at 871.   The presumption shifts only the burden of production and not the burden of proof, therefore, we examine the employer’s evidence in isolation.  Id. at 869.  If the employer produces substantial evidence rebutting the presumption of compensability, the presumption drops out, and we move to the third step. Id. at 870.


Examining the medical evidence presented by the employer in isolation, we find the employer presented substantial evidence to overcome the presumption of compensability. We find both Dr. Bell and Dr. Levine believe the employee’s work for the employer was not a substantial cause of her complaints and diagnosis of CTS.  Dr. Bell testified the employee’s work activities did not aggravate or accelerate her pre-existing CTS. 


Dr. Bell examined the employee twice.  On both occasions it was her opinion that the employee’s work activities were not a substantial factor in the development of the employee’s CTS.  Additionally, Dr. Bell found the type of activities the employee performed are not sufficiently forceful or sustained to be the type of activities that could cause a pathological worsening of the condition or cause the condition.  It is Dr. Bell’s opinion that the employee’s work for the employer did not substantially aggravate or accelerate the employee’s pre-existing CTS, and that the employee could return to work with the employer although she would require restrictions to minimize the symptomatology of her CTS.

Dr. Levine also examined the employee on more than one occasion.  It is Dr. Levine’s opinion that it is highly unlikely and quite improbable that the employee did not have symptoms prior to June 2000 given the severity of her CTS.  He stated it was highly unlikely the employee developed CTS given a 19-day period of working as a janitor. He stated he would essentially eliminate the employee’s work as a janitor as being a substantial cause for the employee’s complaints and diagnosis of severe CTS.  See Child’s v. Copper Valley Electric Association, 860 P.2d 1184, 1189 (Alaska 1993); Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992).  We find the opinions of Dr. Bell and Dr. Levine provide substantial evidence rebutting the presumption of compensability.  


 Once substantial evidence is presented to overcome the presumption that the claim is compensable, the presumption drops out and we proceed to the third step in the process.  In the third step, the employee bears the burden of proving all the elements of the claim by a preponderance of the evidence. Veco, Inc., 693 P.2d at 865.  The party with the burden of proving asserted facts by a preponderance of the evidence must “induce a belief in the mind of the triers of fact that the asserted facts are probably true.” Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  A longstanding principle in Alaska workers’ compensation law is that inconclusive or doubtful medical testimony must be resolved in the employee’s favor.  Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1190 (Alaska 1984); Kessick v. Alyeska Pipeline Service Co., 617 P.2d 755, 758 (Alaska 1978).


We have weighed the evidence presented in the medical records, as well as all of the testamentary evidence presented by the employee and the experts in this case.  We find, based upon the medical records and the medical opinions, the employee has pre-existing CTS.  We are persuaded the preponderance of the evidence shows the employee’s work activities did not aggravate her pre-existing CTS.  While it is Dr. Tortora’s opinion that the employee’s work aggravated her CTS, she is not a neurologist, and she appears to base her opinion solely on the fact the employee was symptom-free prior to starting her job with the employer.  Additionally, Dr. Tortora has not reviewed the employee’s job analysis, or the nerve conduction studies performed by Dr. Levine or Dr. Roth.  She has not reviewed the employee’s voluminous prior medical history, and has never stated to a reasonable degree of medical probability whether the employee’s work activities were a substantial factor in aggravating or accelerating her condition.  

It is Dr. McCallum’s opinion that the employee had pre-existing CTS symptoms which were mild and which may have gotten better on their own if they were not exacerbated by the employee’s work for the employer.  However, Dr. McCallum also stated he could not state definitively that any activity or employment caused the employee’s current condition.  Additionally, Dr. McCallum is not a neurologist and does not specialize in nerve conduction studies or the treatment of patients with CTS.  

It is Dr. Roth’s opinion that the employee’s work activities in combination with her degenerative joint disease of the wrist probably “lit up an asymptomatic CTS.”  He thought it was possible that in an unusual manner the employee’s work activities actually caused, in a relatively brief period of time, her acute CTS.  Dr. Roth performed range of motion tests, as well as nerve conduction studies during his examination of the employee.  His interpretation of the nerve conduction studies conducted by Dr. Levine was that they demonstrated only a mild CTS.  His interpretation of the nerve conduction studies he performed was also only a mild CTS.  Dr. Roth also reviewed a job description pertaining to the employee’s duties when she worked for the employer, but relied on the employee’s statement to him that she used a spray bottle fifty-percent of the time (or four hours) during her 8-hour work shift.  

We give less weight to the opinion of Dr. Roth than to the opinions of Dr. Bell and Dr. Levine for several reasons.  First, Dr. Roth never mentioned the data regarding the employee’s ulnar nerve in his report.  This data is important because it suggests the employee has a general nerve problem, other than her CTS.  It is his opinion the nerve conduction studies show only mild CTS, whereas Dr. Levine and Dr. Bell both found the employee’s nerve conduction studies show she has severe CTS.  Finally, Dr. Roth appears to rely heavily on the employee’s statement to him that she used a spray bottle four hours per day when she was at work in determining her work activities aggravated her CTS.  However, the testimony presented at the hearing and the employee job analysis, reflect the employee only spent approximately 28 minutes during an eight-hour shift using a spray bottle, and that it was not used repetitively.    


In reviewing this case we have considered the opinions of several experts.  Of all the experts involved in the treatment of the employee, we find Dr. Bell has the greatest expertise in CTS cases.  Our decision is based on Dr. Bell’s testimony at the hearing and during her deposition regarding her background and experience in cases of CTS.  Thus, we give the greatest weight to Dr. Bell’s opinion.


Dr. Bell clearly and consistently testified that the employee’s work played no role in aggravating or accelerating her CTS.  Dr. Bell is Board-certified in neurology and treats at least 5 or 6 patients with CTS each week through her medical practice.  She carefully reviewed the employee’s job description and job analysis and found not only that the activities the employee was engaged in at work were not the type of activities that lead to CTS, but also that the employee was involved in a variety of activities which were done at various times, thus preventing her from repeating any one activity to a significant extent.  Dr. Bell explained how the results of the employee’s nerve conduction studies and other factors suggest the employee has a chronic condition which has been present for years, and which would have worsened regardless of the employee’s work for the employer. Dr. Bell concluded the employee’s CTS would have become symptomatic when it did regardless of his work activities due to the fact the employee continues to be in pain even though she has not worked in over a year.  This supports Dr. Bells’ opinion that the employee’s employment did not play a significant role in her CTS.


Additionally, Dr. Levine, agreed with Dr. Bell that the results of the employee’s nerve conduction studies showed her CTS was severe.  Dr. Levine believes it was highly unlikely that the employee developed CTS during the 19 days she worked as a janitor for the employer.  He also does not believe the employee’s work as a janitor was a substantial cause of the employee’s complaints of CTS.  Both Dr. Levine and Dr. Bell described other types of employment or activities that usually cause or aggravate CTS.   Thus, reviewing all of the medical and scientific evidence as a whole, we find the employee has not proven by a preponderance of the evidence that her work activities for the employer were a substantial factor in causing, aggravating, or accelerating her CTS.   Accordingly, we conclude the employee’s claim for benefits for her CTS is not compensable. 


ORDER

The employee’s carpal tunnel syndrome is not compensable.



Dated at Anchorage, Alaska this 20th day of November 2002.






ALASKA WORKERS' COMPENSATION BOARD
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Suzanne Sumner, 







Designated Chairperson







____________________________                                






Valerie K. Baffone, Member







____________________________                                  






Philip E. Ulmer, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of ALICIA T. MUIR employee / applicant; v. BAY CLUB L.L.C., employer and AMERICAN HOME ASSURANCE CO., insurer / defendants; Case No. 200013222; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 20th day of November, 2002.

                             

   _________________________________

      






Shirley DeBose, Clerk
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