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[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	ROBERT G. DALGLISH, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

PIQUNIQ MANAGEMENT CORPORATION;

S M I INTERNATIONAL CORP,

                                                  Employer,

                                                   and 

FREMONT INDUSTRIAL INDEMNITY CO.,

                                                  Insurer,

                                                            Defendants.
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)
	          FINAL DECISION AND ORDER

        AWCB Case Nos.  199408321, 200015002
        AWCB Decision No. 02-0240  

         Filed with AWCB Anchorage, Alaska

         on November 25, 2002



We heard this matter at Anchorage, Alaska on October 24, 2002.  Attorney Robert Rehbock represented the employee.  Attorney Patricia Zobel represented the first employer, Piquniq Management.  Attorney Michael Budzinski represented the second employer, SMI International.  Attorney Ronald Bliss represented the Alaska Teamster – Employer Welfare Trust.  We closed the record at the hearing’s conclusion.  


ISSUE

Whether we have jurisdiction over the Alaska Teamster – Employer Welfare Trust.  

SUMMARY OF THE EVIDENCE

The employee is a plumber by trade and a member of Teamsters Local 959.  The employee began working for Piquniq Management on June 1, 1992 providing maintenance services for the Coast Guard base on Kodiak Island.  On April 24, 1994 the employee injured his low back while working.  Piquniq has paid the employee timeloss benefits totaling $1,961.18, and medical benefits totaling $55,864.22.  (See, April 18, 2001 compromise and release agreement (C&R)).  


On December 1, 1996 the employee began working for SMI International, still providing maintenance services at the Coast Guard base.  The employee claims he re-injured his low back on August 9, 2000.  The employee’s last day of work with SMI International was August 11, 2000.  SMI International has  paid the employee $10,885.72 in timeloss benefits, and $2,850.32 in medical benefits.   (Id.)


Separate from his workers’ compensation benefits, the employee enjoyed other medical and timeloss benefits through the Teamsters Trust.  The employee requested and received benefits through the Teamsters Trust.  In its April 4, 2001 letter to the employee’s counsel, the Teamsters Trust representative wrote:  


It is our understanding that you represent the above-referenced patient with respect to the accident/incident that occurred on the above-referenced date.   As your may be aware, the Alaska Teamster-Employer Welfare Trust has paid benefits for the treatment of an injury or an illness sustained by the patient in the above-referenced accident/incident.  These benefits were provided under the terms of the subrogation provisions of our Trust Fund’s Plan of Benefits and a Subrogation and Reimbursement Agreement.  A copy of Subrogation and Reimbursement Agreement signed by the participant and by or on behalf of the patient in this matter is enclosed for your reference and review.  The Trust has paid out $2,401.10 to date, towards this claim.  


The purpose of this letter is to put you on notice of the Trust Fund’s subrogation interest in this matter.  Please note that the Agreement constitutes a lien on any amount received on behalf of the patient in connection with the  accident/incident.  Periodically, at your request, we will be happy to forward to you a recap of the benefits paid by the Trust Fund relating to this matter.  We will also be contacting you periodically as to the status of the patient’s claim.


In the interim, we will assume that your client will abide by the express terms of the Agreement and will not undertake any act which will in any way prejudice the Trust Fund’s claim under the terms of the Plan Document or under the Subrogation and Reimbursement Agreement.  Please notify the Trust Fund before reaching any settlement agreement in connection with the above referenced matter, to assure that the Fund’s subrogation/reimbursement interest is fully protected.  


Attached to this letter was the Subrogation Agreement signed by the employee on March 21, 2001, and by Mr. Rehbock on March 22, 2001.  The agreement clearly specifies that the employee is responsible to reimburse the Teamster Trust all funds paid in relation to the injury covered by the workers’ compensation injury.  


Based on disputes that existed between the employee and his employers and common carrier, the parties entered into a C&R, approved by the Board on April 18, 2001.  The employee agreed to accept $55,000.00 for release of his reemployment and timeloss benefits.  Fremont remained liable for medical benefits subject to the Act.  The Teamster Trust was not a signatory to the C&R.  


The employee has not paid directly to the Teamster Trust the money it is owed.  The Teamster Trust has recouped $2,401.10 by withholding payment of other benefits until that total was satisfied.  


The Teamster Trust argues that it is neither an employer nor a carrier under the Act and has no responsibility to the employee under the Act.  The Trust argues that the Board does not have jurisdiction to adjudicate the dispute between the employee and the Trust, and that as an employee benefits trust, the action is governed under ERISA, 29 U.S.C § 1001 et. seq.  Further, the trust argues that it has not levied against any of the employee’s workers’ compensation benefits, the benefits levied against were withheld from post-C&R benefits to recoup the Trust’s subrogation rights pursuant to the subrogation contract.  The Trust seeks to be dismissed from the proceedings.  


The employee argues the Trust has “accepted” benefits under the terms of the C&R by withholding the employee’s future benefits.  Accordingly, the employee argues that the Board has jurisdiction over the Trust.  The employee argues that the Board may set aside the C&R because of the fatal omission of the necessary party, the Trust.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

In Sherrod v. Municipality of Anchorage, 803 P.2d 874 (Alaska 1990), our Supreme Court decided a similar issue.  In Sherrod, the employee filed a petition to join its third party insurer, who may have had a right to reimbursement from the self-insured employer.  The Board denied the employee’s request to join the employee’s private insurer.  The Court ultimately reversed, holding at 875 – 876:  


We reverse.   Under 8 Alaska Administrative Code 45.040(c) (1988) "any person who may have a right to relief ... should be joined as a party."  Aetna may have a right to relief as an equitable subrogee of the health care providers it has paid.  Under AS 23.30.030(4) the Municipality, a self-insured employer, is directly liable to health-care providers for treatment of work-related injuries. Aetna has also claimed a right to reimbursement from Sherrod if the treatment for which Aetna paid was work related.   Aetna did not waive its right to reimbursement from the Municipality or from Sherrod by opposing Sherrod's motion to join it as a party.   Rather, Aetna simply stated that it did not want to incur the "unnecessary" legal expenses of retaining local counsel.   It also stated that it did not want Sherrod or his counsel to represent Aetna's interests.   Absent an explicit waiver by Aetna of its reimbursement claim, we see no basis justifying the denial of Sherrod's motion.  Hammonds v. State,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=    1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1968129306&ReferencePosition=42" 
 442 P.2d 39, 42 (Alaska 1968) ("Waiver is an intentional relinquishment of a known right.").


The present case is distinguishable.  In this case, the  employee did not move to have the Trust joined as a party, knowing a full month before approval of the C&R that he had signed a subrogation agreement and received subsequent correspondence requesting the Trust be kept advised of the progress of any settlement.  The employee failed to advise the Trust of the settlement agreement.  There is no indication that the carrier or either employer knew of the subrogation agreement.  We find that had the Trust known of the C&R or the employers/carriers known of the subrogation agreement, it would have been addressed in the approved C&R.


The fact that the employee failed to join the Trust, or disclose the subrogation agreement to the other parties is fatal to the employee’s claim under the Workers’ Compensation Act.  We find the employee is now estopped from bringing in the Trust as he should have advised the Trust of the C&R, and/or notified the employers/carrier of the subrogation agreement.  If the employee believes the Trust has somehow violated the contract provisions agreed to by the employee and his counsel, he can seek redress in a different forum.  


We note the facts to this case are unique.  This is not a case where an employee has waived medical benefits in a C&R, and a private insurer is trying to later withhold benefits until exhaustion of the C&R proceeds, a scenario we have ominously begun to seen.  


ORDER

The employee is now estopped from joining the Teamster Trust as a party and we accordingly do not have jurisdiction over the Trust, under the unique facts of this case.  

Dated at Anchorage, Alaska this 25th day of November, 2002.
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S. T. Hagedorn, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of ROBERT G. DALGLISH employee / applicant; v. PIQUNIQ MANAGEMENT CORPORATION; S M I INTERNATIONAL CORP., employers; FREMONT INDUSTRIAL INDEMNITY COMPANY, insurer / defendants; Case Nos. 199408321, 200015002; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 25th day of November, 2002.

                             

   _________________________________

      



   Marie Jankowski, Clerk
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