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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	TERRY E. HEGGENBERGER, 

                                                   Employee, 

                                                            Respondent,

                                                   v. 

FRED MEYER, INC.,

                                                  Employer/

                                                  Self-Insured

                                                             Petitioner.
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)
	        INTERLOCUTORY

          DECISION AND ORDER

        AWCB Case No.  199909834

        AWCB Decision No. 02-  

         Filed with AWCB Anchorage, Alaska

         on November     , 2002


We heard the employer’s petition for a social security offset in Anchorage, Alaska, on November 5, 2002.  We heard this matter as a two-member panel of the Board, a quorum under AS 23.30.005(f).  Attorney Joseph Kalamarides represented the employee.  Attorney Paul Hoffman represented the employer.  We closed the record at the conclusion of the hearing on November 5, 2002.   


ISSUE

Shall we allow the employer to withhold greater than 20% of the employee’s unpaid installments of compensation pursuant to AS 23.30.155(j) based upon its overpayment of compensation and the employee’s receipt of a lump sum payment of disability benefits from the Social Security Administration (“SSA”)?  


SUMMARY OF THE EVIDENCE

The employee sustained a lower back and left hip injury on May 26, 1999, when he ran into a dumpster, while working for the employer as a clerk.
  The employer accepted compensability of the injury, paying temporary total disability (“TTD”) benefits at a weekly compensation rate of $445.32 from May 28, 1999 until October 11, 2001.  On October 12, 2001, the employer began paying permanent partial impairment (“PPI”) benefits at a weekly rate of $445.32.
  


On February 26, 2002, the parties filed a stipulation with the Board agreeing that the employer would take a weekly Social Security offset in the amount of $288.55 based on the employee’s receipt of Social Security benefits since November 1, 1999.  The stipulation also  addressed the worker’s compensation disability payments the employee had received since May 26, 1999, the fact the employee had been found disabled by the Social Security Administration since May 26, 1999, the fact the Social Security Administration had been withholding the benefits they awarded since November 1999, the amounts of the Alaska Workers’ Compensation computations for the Social Security offset, and the amount of the overpayment between November 1, 1999 and March 7, 2002.  Attached to the stipulation, the parties submitted the Social Security Administration (“SSA”) Notice of Award.  On November 9, 1999, the SSA awarded the employee disability benefits retroactive to November 1999.
  The Notice of Award indicated the employee’s initial entitlement to benefits was $1,118.10 per month.  In addition, a SSA report dated February 7, 2002 indicates the employee’s dependents are entitled to SSA disability benefits beginning November 1999 in the amount of $558.00 per month ($279.00 per dependent).
  

On October 19, 2001, the employer petitioned for a social security offset under AS 23.30.225(b). The employer argued that since the employee was going to receive a large lump sum payment
 from the SSA once they recognize the Alaska Worker’s Compensation offset order, that the employer should then be authorized a 100% offset unless the employee voluntarily repays the amount of the overpayment from his lump sum award.  The parties agreed that the employee would keep the employer informed of his receipt of the lump sum amount from SSA and would repay the amount of the overpayment at that time to the employer, so that his weekly benefits would not be affected by an offset per the statute.  If the employee did not make the lump sum repayment of the overpayment to the employer, the employer argued it should be entitled to a 100% offset until the amount of the overpayment is recovered. If the lump sum by SSA was not sufficient to repay the full amount of the overpayment to the employer, after application of the lump sum was received, any further overpayment could be recovered per the statute, AS 23.30.155(j), by withholding 20% of future installments of compensation due.
In AWCB Decision Number 02-0052, (March 20, 2002), the Board found the employer had paid TTD benefits from May 28, 1999 through October 11, 2001 at a weekly rate of $445.32.  On October 12, 2001, the employer ceased paying TTD benefits and began paying PPI benefits, which were continuing.  The Board concluded that PPI benefits, which are based on a “permanent impairment of the whole person”
 and are paid either bi-weekly or in a lump sum, are not “weekly disability benefits” for the purposes of a social security offset under AS 23.30.225(b). Id.  Therefore, the Board found the employer was entitled to a retroactive Social Security offset against TTD benefits paid from November 1, 1999 through October 11, 2001, but that the PPI benefits the employee had received and was continuing to receive, were not subject to a Social Security offset. 

Because the Board authorized a retroactive social security offset from November 1, 1999 through October 11, 2001, an overpayment was created. The Board cited AS 23.30.155(j) and concluded that although the employer could not take a social security offset against PPI benefits, it could withhold up to 20% from future installments of PPI benefits in order to recoup its overpayment under AS 23.30.155(j).  The Board stayed its withholding order for 60 days to give the employee an opportunity to notify the SSA that the employer would be asserting a retroactive offset.  Finally, the Board declined the employer’s request that it exercise its discretion and approve the employer’s request for a 100% withholding rate, opting to wait for the employee’s actual receipt of a lump sum adjustment from the SSA.  Heggenberger v. Fred Meyer, Inc., AWCB Decision No. 02-0052 (March 20, 2002) (“Heggenberger I”).  

On March 29, 2002, the employer requested the Board reconsider its March 20, 2002 decision.  Specifically, the employer requested the Board reconsider its decision denying the employer a social security offset against the employee’s PPI benefits, arguing the Board should incorporate the parties’ stipulation, as required by the regulations.  The employer also asserted the offset awarded by the Board in Heggenberger I was artificially limited and inconsistent with the statute.

The Board found the February 26, 2002 stipulation required the employee to waive his “right to benefits under the Act per the terms of the stipulation.”  As a result, it held the stipulation was not binding on the employee because it was not submitted in the form of an agreed settlement under AS 23.30.012 and 8 AAC 45.050(f).  The Board also found good cause under 8 AAC 45.050(f)(3) to relieve the employee from the stipulation because the stipulation conflicted with the express language in AS 23.30.225(b).  Consequently, the Board refused to incorporate the parties February 26, 2002 stipulation into its decision and order, and reaffirmed Heggenberger I, denying the employer’s petition for an offset against PPI benefits.  Heggenberger v. Fred Meyer, Inc., AWCB Decision No. 02-0068 (April 17, 2002) (“Heggenberger II”). 

On November 5, 2002, the parties filed a second stipulation with the Board.  The stipulation explained the status of this case since the Board issued its decisions in Heggenberger I and Heggenberger II.  After the Board issued its decisions in Heggenberger I and Heggenberger II, the parties received a second independent medical evaluation (“SIME”) report which prompted the employer to reclassify the payments to the employee from October 12, 2001 and continuing as permanent total disability (“PTD”), rather than PPI.  Additionally, the employee received a lump sum payment from the SSA in the amount of $23,108.  The employer continued taking the 20% offset from the employee’s compensation payments as authorized by Heggenberger I, and has received no part of the $23,108 lump sum payment received by the employee. The employee was not reimbursed by the SSA for the amounts previously withheld from his dependent’s social security award (although he has appealed that decision), and he anticipates receiving future lump sum payments from the SSA subsequent to the Board’s issuance of a new Decision and Order.  The remainder of the stipulation is as follows: 

1. The Employee's disability benefits should be determined to be and classified as a permanent total disability as of October 12, 2001.

2. That the Employer is entitled to a Social Security offset on permanent total disability compensation from October 12, 2001 and continuing.

3. That the Employee's compensation rate and Employer's Social Security offset from October 12, 2001 through November 5, 2002 shall be at the rates and with the offset as set out in the following paragraphs.

4. That Employee's basic GWE and WC compensation rate shall be adjusted per AS 23.30.220(a)(10) from $679.45 to $749.60 and $445.32 to $482.36 respectively as of November 6, 2002 such that the offset after that date shall be $269.47 calculated as shown below:

A. Gross Weekly Earnings (GWE)=
 

$749.60

B. Weekly Compensation Rate (for WC)=

$482.36

C. Weekly SSA benefits [$1,676.10 x 12 ÷ 52] =
$386.79

D. Weekly WC + SSA benefits [B + C] = 

$869.15

E. 80% of GWE = 




$599.68

F. Offset Amount =




$269.47

G. Compensation Rate payable with offset =

$212.89

5.  The Employer and Employee have not been able to agree on a withholding rate from future installments of compensation until employer has recouped that portion of the overpayment represented by the $23,108 lump sum Employee received from Social Security, such that this issue remains to be decided at hearing.

6. That the Employer will pay Employee's attorney fees of $8,000.00 as a compromise of fees per AS 23.30.145(a), and the Employer will pay Employee's attorney $431.79 in costs upon approval of this Stipulation or a Decision and Order based thereon.

7. That the Employer has as of August 2, 2002 paid the cost of the disputed appointment with Dr. Sanders from November 2001 and paid the prescription cost for Zanax to resolve the physicians' disagreement of the need therefore.

8. The Employee is directed to immediately contact and provide the Social Security Administration with a copy of this Stipulation and Order so that the agency can adjust his social security disability benefits as expeditiously as possible to avoid simultaneous reductions of social security disability and workers' compensation benefits.

9. That the Employee shall within 10 days of receiving notice from the SSA of an adjustment to his payments or a lump sum payment, forward a copy of such notice to Employer by certified mail, return receipt requested.

10. That the AWCB shall retain jurisdiction to consider any future requests by Employee that an adjustment is necessary in his receipt of Social Security benefits on account of a change of condition, and likewise, the AWCB shall retain jurisdiction to consider the Employer's requests in the future to withhold an amount greater than 20% from future installments of compensation.

Employee’s Position

The employee argued the employer’s recoupment offset against his future compensation benefits should be limited to 20%.  The employee explained that the initial payment of social security benefits payable to him was established at $1,118.10 per month with an additional $558 per month in benefits payable to his children.  However, all of the benefits were withheld by the SSA due to his receipt of workers’ compensation payments.  After the Board issued its decision in March 2002, the SSA reimbursed him $23,108 in retroactive social security disability benefits, but refused to pay any retroactive benefits to his children.  

The employee has appealed the SSA’s decision offsetting his children’s benefits due to his receipt of workers’ compensation benefits, but no decision had been rendered by the SSA at the time of this hearing.  The parties have agreed the employee will receive $212.89 per week for PTD benefits from the employer.  However, the employee argued he is required to pay $500 per month for child support, and he is currently not receiving the $558 in social security benefits for his children.  He receives $738 in PTD benefits monthly, which includes a 20% offset.  If the $500 monthly child support obligation he has is subtracted from that amount, he is left with $238 per month for living expenses.  Thus, he argued, an offset of greater than 20% would leave him with no virtually funds for his living expenses.     

The employee distinguished the facts of his case from those in Green v. Kake Tribal Corp., 816 P.2d 1363 (Alaska 1991).  In Kake Tribal, the Board ordered recoupment at 20% until the employee recovered the social security benefits he was entitled to for his children.  After that credit was received, the Board then ordered recoupment at 100%. The Alaska Supreme Court affirmed the Board’s decision, stating that in cases where the worker stands to come out ahead, even with 100% withholding, there is no reason to question the Board’s judgment.  Id. at 1376.  The employee argued his case differed from Kake Tribal because he has still not received the benefits he is entitled to for his children.  As a result, the Board should not order a 100% offset at this time. 

Finally, the employee informed the Board that the SSA is currently offsetting his and his children’s benefits based upon the workers’ compensation PTD benefits he is currently being paid.  He is currently receiving only $21 per month in social security benefits.  He stated the SSA’s decision to continue with it’s offset will not be changed until the SSA acknowledges the Board’s order, a process which generally takes several months.  The employee therefore requested the Board grant a 60-day stay before the commencement of any offset it orders in this case.

Employer’s Position

The employer argued the Board should allow it to take a 100% withholding for recoupment of its overpayment to the employee.  The employer claimed the employee had previously agreed in the February 26, 2002 stipulation to repay the employer from the lump sum he received, but has refused to do so.  The employer argued that if the Board does not allow the employer to withhold greater than 20% for its recoupment, it will take over 18 years for it to recover its overpayment.  


The employer noted that it had reclassified the employee’s benefits from PPI to PTD from October 12, 2001 and continuing based on a report it received from the SIME physician.  Consequently, 20% of the employee’s weekly PTD payment is $42.58.  The employer argued that if the employee invested the $23,108 lump sum payment he received from the SSA in a bank savings account and withdrew $45.58 each week to make himself “whole” for the recovery of the overpayment, he would receive an additional benefit from the interest he would earn of $9,027.87.  On the other hand, if the Board were to order a 100% offset for the lump sum and the employee withdrew from his savings account the entire $212.89 each week to make himself “whole,” then he would still get an interest benefit of $1,813.25.  Even with a 100% withholding, the employer argued it would take over 2 years to recoup its overpayment, during which time the employee would undoubtedly have collected a lump sum from the SSA for himself and his children.


The employer cited Green v. Kake Tribal Corp., 816 P.2d 1363 (Alaska 1991) in support of its argument for a 100% withholding.  It also cited several Board decisions in which a 100% withholding was authorized.  Pepera v. General Concrete, AWCB Decision No. 02-0009 (January 15, 2002); Williams v. Knik Sweeping Company, AWCB Decision No. 02-0193 (September 26, 2002); Cornelison v. Rappe, Craig, AWCB Decision No. 01-0008 (January 11, 2001); Spurgeon v. Arctic Transportation SVC, Inc., AWCB Decision No. 00-0081 (April 26, 2001); and Barnett v. Lee’s Custom Designs, AWCB Decision No. 99-0146 (July 8, 1999). 


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  Stipulation

Our regulations at 8 AAC 45.050(f) provide, in part:


(3) Stipulations of fact or to procedures are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause, relieves a party from the terms of the stipulation.  A stipulation waiving an employee’s right to benefits under the Act is not binding unless the stipulation is submitted in the form of an agreed settlement, conforms to AS 23.30.012 and 8 AAC 45.160, and is approved by the board.


(4) The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter. . . .


We interpret 8 AAC 45.050(f)(3) to authorize the agreement of facts and procedures pertaining to a claim, based on the stipulation of the parties.  See generally, Austin v. STS Services, et al., AWCB Decision No. 99-0014 (January 20, 1999).  The employer has agreed to pay PTD benefits sought by the employee, and the employee is not specifically waiving any future compensation or medical benefits.  Consequently, the provisions of AS 23.30.012 do not apply, and a compromise and release (“C&R”) agreement is not necessary.  Accordingly, we will consider this stipulation under 8 AAC 45.050(f)(3). 


Based on our review of the record, and on the parties’ stipulation of the facts regarding this case, we will exercise our discretion to resolve the issue regarding attorney’s fees and legal costs, and issue an order in accord with 8 AAC 45.050(f), AS 23.30.260, and AS 23.30.145(a).  This order will bind the parties to the terms of the stipulations contained in their joint petition, in accord with the Alaska Supreme Court decision in Underwater Const. Inc. v. Shirley, 884 P.2d 156, 161 (Alaska 1994).  See Garrison v. Personnel Plus, Inc., AWCB Decision No. 99-0204 (October 6, 1999).  If, on the basis of a change in condition or mistake of fact, the parties wish to change the benefits awarded, they must file a claim or petition with us to request modification of this decision and order under AS 23.30.130. 


Attorney fee requests must be approved by the Workers’ Compensation Board.  AS 23.30.260; AS 23.30.145.  Under AS 23.30.260 the employee’s attorney may receive fees in respect to the claim only with the Board’s approval.  In this case, the parties have filed a written stipulation to resolve the employee’s claim for attorney fees.  We find the payment of the benefits claimed by the employee in this case was resisted by the action of the employer.  Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).  The parties have agreed the employer will pay the employee’s attorneys fees in the amount of $8,000 as a compromise of fees under subsection .145(a).


Subsection .145(a) requires the award of attorney fees take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.  In light of this, we have examined the record of this case, and the written stipulation of fees.  Having considered the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, we find the compromised fees are reasonable for this claim.  Thompson v. Alyeska Pipeline Service Co., AWCB Decision No. 98-0315 (December 14, 1998).  Under AS 23.30.145(a), we will award the employee attorney fees of $8,000.00.

II.  Recoupment of Overpayment
The employer seeks a 100% withholding for recoupment based on the employee’s receipt of a lump sum payment of $23,108 from the SSA.  The employer’s exclusive remedy to recover overpayment is under AS 23.30.155(j) which provides:

If an employer has made advance payments or overpayments of compensation, the employer is entitled to be reimbursed by withholding up to 20 percent out of each unpaid installment or installments of compensation due.  More than 20 percent of unpaid installments of compensation due may be withheld from an employee only on approval of the board.

At this point there is no dispute that the employer is entitled to an offset credit.  The sole issue is whether the employer should recoup its overpayment by withholding 20% or 100% of the employee’s weekly PTD payments until the employer’s entire overpayment is recovered.  Under AS 23.30.225(h) and 42 U.S.C. §424a(a), a disabled worker may not receive combined Social Security and Workers’ Compensation disability benefits which exceed 80 percent of the worker's earnings.  AS 23.30.225(b) specifically provides:


When it is determined that, in accordance with 42 U.S.C. 401 et seq., periodic disability benefits are payable to an employee or his dependents for an injury for which a claim has been filed under this chapter, weekly disability benefits payable under this chapter shall be offset by an amount by which the sum of (1) weekly benefits to which the employee is entitled under 42 U.S.C. 401 et seq., and (2) weekly disability benefits to which the employee would otherwise be entitled under this chapter, exceeds 80 percent of the employee's average weekly wage at the time of injury. 

Thus, by both federal and state statute, an injured employee's disability entitlements from all sources cannot exceed 80 percent of his pre-injury earnings.  If the combined amount of an employee's entitlements exceeds 80 percent of his/her pre-injury earnings, the SSA takes an offset.  In this case, the parties have stipulated that the employee’s weekly social security benefit is $386.79, and his weekly workers’ compensation benefit is $482.36 for a combined amount of $869.15.  Eighty percent of his pre-injury earnings is $599.68.   Thus, the combined amount of the employee's entitlements exceeds 80 percent of his pre-injury earnings.  The parties have stipulated the offset amount should therefore be $212.89. 

Under 8 AAC 45.225(b), the employer must secure an order from us before it may offset its compensation liability against the employee's social security disability benefit entitlement.  We note that in this case the employer did not do so once it reclassified the employee’s PPI benefits to PTD benefits.  Due to the Board’s March 2002 decision and order, the employee was reimbursed $23,108 by the SSA for offsets back to November 1, 1999.  However, based on the documents in our file as well as the representations by the parties, it appears that despite the March 2002 order that the employee has not received social security benefits for his children.  It also appears that the SSA has continued to take an offset from the employee’s SSI benefits, based on his continued receipt of workers' compensation benefits.  At the same time, the employer is also taking an offset, thereby reducing the employee’s entitlements. Thus, based on the documentary record, we find both the employer and the SSA are currently taking offsets from the employee's benefits.  As a result, we conclude the employee is currently receiving less than provided under AS 23.30.225(b).  

Although it is readily apparent that the SSA received our March 2002 decision and order, based on the limited evidence available to us, we find the SSA has still not paid the employee all of the withheld SSI benefits which the employer now seeks to recoup by an additional offset to the employee's PTD benefits.  Specifically, contrary to the facts in Green v. Kake Tribal Corp, the employee has not received any social security benefits on behalf of his children.  Based on the preponderance of the evidence available to us, we find the employee is currently being paid less than he is due under AS 23.30.225(b), in apparent violation of the Alaska Supreme Court directive in Green v. Kake Tribal Corp., 816 P.2d at 1368.
  The SSA originally calculated the employee’s social security disability benefits to be $1,118.10 per month.  (Employee’s Hearing Brief Exhibit 2).  Apparently the SSA reduced the employee’s social security benefits after they received the Board’s March 2002 decision and order.  The record demonstrates the SSA reduced the employee’s benefits to only $21 per month, and this is the amount the employee is currently receiving for his social security benefits. (Employee’s Hearing Brief Exhibit 4).  We find this amount to be abnormally low, and we find nothing in the record to explain why this has occurred.  An order allowing the employer to recoup its overpayment through an offset to the employee’s PTD benefits greater than 20% at this time would create a still-greater hardship for the permanently disabled employee.  In order to comply with the court's direction in Green, we will exercise our discretion under AS 23.30.155(h) to issue an interlocutory order, declining to allow additional offsets to the employee’s PTD benefits at this time. 

We direct the parties to determine why the SSA is only paying the employee $21 per month in benefits (what is the basis for their calculation), and whether this reduced benefit amount is going to continue, before we determine any long-term offset amount in this case.  Under AS 23.30.130 we will retain jurisdiction to modify this decision, pending additional information from the parties or additional action by the SSA.  We will refer this matter to  Pre-Hearing Officer Joireen Cohen of the Workers’ Compensation Division, and request she assist the parties, if possible, in the coordination of the SSA and employer offsets in his case.  

Under AS 23.30.130 we retain jurisdiction to modify this decision, pending additional information from the parties or additional action by the SSA. We direct the employee to notify our office and the employer immediately if he receives any form of adjustment of his benefits from the SSA.  Additionally, the employer may notify the SSA of this decision and request simultaneous notification of any adjustment of the employee's SSA benefits, and may request coordination of benefits.

ORDER

1. The employer's petition to withhold 100 percent of the employee's PTD benefits under AS 23.30.155(j), to recoup benefits overpaid under AS 23.30.225(b), is denied at this time.

2. We retain jurisdiction under AS 23.30.130 to modify this order if the SSA reimburses social security benefits to the employee, in accord with the terms of this decision. 



Dated at Anchorage, Alaska this  2nd day of December 2002.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Suzanne Sumner, 







Designated Chairperson







____________________________                                






S. T. Hagedorn, Member


If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.


If compensation is awarded, but not paid within 30 days of this decision, the person to whom compensation is payable may, within one year after the default of payment, request from the Board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of TERRY E. HEGGENBERGER employee / respondent; v. FRED MEYER  employer, insurer / petitioner; Case No. 199909834; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 2nd day of December, 2002.

                             

   _________________________________

      




                            Shirley A. Debose, Clerk
�








� Report of Occupational Injury dated 5/28/99.


� See, Compensation Report dated 10/19/01.


� The SSA determined the employee had been disabled since May 26, 1999.  However, the SSA also determined the employee had to be disabled for five full calendar months in a row before he would be entitled to benefits.


� SSA Notice of Award dated 10/9/99 and Report dated 2/7/02.


� For instance if SSA was to pay the employee and his children for the months of November 1999 through March 2002 in a lump sum, such would amount to $48,604.00 ($1,676 x 29).


� AS 23.30.190(a).


� The employee is currently receiving approximately $5.25 per week in social security benefits (rather than $386.79 he should be receiving per the parties’ stipulation), and $212.89 per week in workers’ compensation benefits, for a total of $218.14 per week.  This amount is substantially less than the $599.68 which was previously calculated by the parties to be 80 percent of the employees gross weekly earnings.
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