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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	HELEN L. MILLER, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

ALASKA AIRLINES INC.,

(Self Insured)                              Employer,

                                                             Defendant.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	          FINAL

          DECISION AND ORDER

        AWCB Case No.  200010750
        AWCB Decision No. 02-0247  

         Filed with AWCB Anchorage, Alaska

         on December 3, 2002



We heard this matter at Anchorage, Alaska on August 20, 2002.  Attorney Robert Rehbock represented the employee.  Attorney Laura Farley represented the employer.  We closed the record on October 22, 2002 when we first met after the filing of supplemental affidavits and allowing the Board members an opportunity to review the depositions.   


ISSUE

Whether the employee’s hip condition and need for treatment is compensable.  


SUMMARY OF THE EVIDENCE

The employee began working for the employer in April of 1998 as a “fleet service agent” at age 56.  Some of her duties included operating the “lav” truck, a vehicle designed to empty the bilge tanks of airliner lavatories.  On May 30, 2000, the employee’s shoestring became entangled in the metal grating of the lav truck’s running boards while exiting the truck, causing her to slip and fall.  She fell approximately 2½ to 4 feet to the ground, landing on her right side.  


The employee removed her shoe to free herself from the lav truck’s running board.  (Employee dep. at 7).  The employee testified that she immediately informed her supervising lead, Lily Marsh, of her fall and that she had hurt her right elbow, and believed she bruised her right hip.  (Id. at 10 - 11). 


The next day, the employee reported to work and was advised to seek medical attention based on her pain complaints.  The employee presented to her regular physician, Scott Kiester, D.O., and his physician’s assistant, on May 31, 2000.  In the May 31, 2000 report, the employee described how her injury happened as follows:  “Fell off the running board on the pavement landing on my right elbow and arm.”  A possible diagnosis of a right elbow hairline fracture was reported.   


On June 2, 2000, the employee completed an internal injury report, noting she “fell on her right side injuring my elbow and bruising my hip and shoulder.”  This report was completed with the assistance of an additional supervisor, Willie Brown.  Mr. Brown testified at the August 20, 2000 hearing that he advises employees of the importance of completeness in filling out forms, and that he recalls her mentioning the bruised hip.  Mr. Brown also recalled the employee walking with a “bit of a limp” prior to the May, 2000 incident.  (See also, Willie Brown July 11, 2002 dep.).  


On June 3, 2000, the employee completed the Division’s Report of Occupational Injury or Illness.  In the “Type of Injury” section, the employee wrote:  “Fracture Bone Right Elbow.”  There is no mention of hip complaints.  


The employee continued to treat with Dr. Kiester who splinted and “half cast” the employee’s right elbow.  The employee followed up with Dr. Kiester’s office on June 23, 2000, and August 2, 2000. The employee’s final visit with Dr. Kiester was on August 10, 2000.  She returned to work with the employer shortly thereafter.  There is no mention of any hip complaints during these visits.  In December, 2000 the employee treated with Dr. Kiester for complaints unrelated to her arm/shoulder or hip.  


The employee next reported to Dr. Kiester on May 2, 2001 with complaints of leg and right hip pain for approximately two months.  In his May 2, 2001 report, Dr. Kiester diagnosed possible bursitis of the right hip or rheumatoid arthritis.  Dr. Kiester ordered x-rays.  On May 4, Dr. Kiester noted the employee’s x-rays reveal severe osteoarthritis of the right hip, and referred the employee to Declan Nolan, M.D., for further evaluation.  In his May 25, 2001 report, Dr. Nolan noted the employee complained of intermittent right hip pain for the past five years, getting worse  over the last six to eight months.  In his August 13, 2001 report, Dr. Nolan noted:  “I discussed the natural history of arthritis with the patient again.  Based on the information I have it is unlikely that the fall injury caused anything more than temporary aggravation.  She already had preexisting advanced osteoarthritis of the right hip.”  


An August 27, 2001 chart note provides:  “WC needs copy of Dr. report ‘exasperated by ‘fall’’ needs to be in notes.”  The employee continued to treat with Drs. Kiester and Nolan through the summer of 2001, primarily with right shoulder and right hip complaints.


In his August 27, 2001 chartnote, Dr. Kiester noted:


This patient fell a year ago at the end of May or first of June and injured her right hip.  It is already noted.  X-rays reveal preexisting arthritis.  However, she was working with no pain in her right hip to that date, which has been previously documented.  She suffered pain and had difficulty ambulating and was walking with an uneven gait and suffering pain with each step in the right hip.  Dr. Declan Nolan, Orthopedic Specialist, has recommended total hip replacement and I agree.  I feel she could still be functional on that hip without the previous fall.  I think total hip replacement will be the therapy of choice at this time. 


The employee continued to seek treatment with Drs. Kiester and Nolan through the fall of 2001.  According to the October 25, 2001 operative report, Dr. Nolan performed a “Right total hip arthroplasty,” which the employee tolerated well.  The employee was discharged on October 30, 2001.  In his December 11, 2001 report, Dr. Nolan indicated the employee would be restricted from work from October 25, 2001 through January 25, 2002.  


Earlier, at the request of the employer, the employee was evaluated by James Dinneen, M.D., on October 12, 2001.  In his October 12 report, and follow-up letter, Dr. Dinneen opined that the employee have suffered a slight aggravation of a preexisting hip condition in May of 2000, but this was not a substantial factor in the employee’s need for a total hip replacement.  Dr. Dinneen opined the employee would have needed the hip replacement regardless of her May, 2000 fall, at the time she had it.  The employer controverted all benefits related to the employee’s hip condition on October 24, 2001.  


The employee testified at the August 20, 2001 hearing generally consistent with her May 29, 2002 deposition testimony.  She testified that she had no prior problems with her hip before the May 2000 fall.  She stated that she told her employer and her doctors from the onset about her hip bruise.  She testified that she was able to return to work in August of 2000, but that by the spring of 2001 she was unable to continue with her work duties.  She testified she first started noticing the more serious hip problems in February of 2001.  She testified that her bruise was “as big as a cantaloupe” within days after her fall.  


Mickela Strange also testified at August 20, 2002 hearing.  She is an acquaintance of the employee.  She testified that the employee always brought up her hip bruise in their conversations.  She testified that she actually saw the bruise and described it as about the size of a “fist.”  She was not sure which side the bruise was on.   


Consistent with his reports, Dr. Nolan testified by video-deposition on May 17, 2002.  He testified the employee complained of a five-year history of hip pain.  He stated that for a slip and fall to require a total hip replacement, an injury would have had to have caused a fracture or dislocation.  He did admit that something less than a fracture or dislocation could aggravate a preexisting condition, but this must be corroborated with objective clinical findings.  Dr. Nolan admitted that he can not conclusively exclude the fall as an aggravating factor to the employee’s preexisting condition and increased symptomatology.  However, he would have to see more subjective complaints or objective findings, which were not present in the employee’s case.  He indicated the findings would have to be significant to relate to the slip and fall, which it was not in this case.  


Dr. Dinneen also testified telephonically at the August 20, 2000 hearing.  He stated that he has been an orthopedic specialist since 1971.  He testified that the employee suffers from degenerative arthritis of the right hip, which would have taken years to develop.  He stated that there is no evidence to suggest any significant connection to the need for surgery and the May 30, 2000 incident.  


The employee argues that she timely reported her hip injury to the employer, and that she raises the presumption of compensability with her doctors’ opinions.  She argues that her increase in symptoms to her right hip is compensable under DeYonge v. Nana-Marriot 1 P.2d 90 (Alaska 2001).  The employee argues the employee’s hip-replacement surgery and associated timeloss benefits are compensable.  


The employer argues the employee suffered at most a slight, temporary aggravation of a long pre-existing condition.  The employer relies on the employee’s report to her surgical physician, Dr. Nolan, that her hip condition has existed for five years, and his opinion that her need for surgery is not related to the May 2000 fall at work.  The employer argues the employee has not proved by a preponderance of the evidence that her hip condition and need for surgery is related to her employment and her claims regarding her hip condition should be denied and dismissed.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

"In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes within the provisions of this chapter.”  AS 23.30.120(a)(1).  The presumption also applies to claims that the work aggravated, accelerated or combined with a preexisting condition to produce a disability or need for medical treatment.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  Furthermore, in claims based on highly technical medical considerations, medical evidence is needed to make the work connection.  Id., 316. The presumption can also attach with a work-related aggravation/ acceleration context without a specific event.  Providence Washington Ins. Co. v. Bonner, 680 P.2d 96 (Alaska 1984).  


Application of the presumption is a three-step process.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  An employee must establish a "preliminary link" between the claimed conditions and his work.  For the purpose of determining whether the preliminary link between work and the claimed conditions has been attached, we do not assess the credibility of witnesses.  Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989);  Hoover v. Westbrook, AWCB Decision No.  97-0221 (November 3, 1997).  The claimed condition is then compensable if the work is a substantial factor in bringing it about.  Burgess, 317.  The work is a substantial factor if:  (1)  the condition would not have occurred at the time it did, in the way it did, or to the degree it did but for the work and (2) reasonable people regard the work as a cause of the condition and attach responsibility to it.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).


The employer must then rebut the presumption by producing substantial evidence the conditions are not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  The Grainger court also explained that there are two possible ways to overcome the presumption:  (1)  produce substantial evidence which provides an alternative explanation which, if accepted, would exclude the work as the cause of the conditions; or (2) directly eliminate any reasonable possibility the work was a factor in causing the condition.  The same standard used to determine whether medical evidence is necessary to establish the preliminary link is also necessary to overcome it.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  An employer may rebut the presumption of compensability by presenting expert medical opinion evidence the work was probably not a cause of the claimed condition.  Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992).  Evidence used to rebut the presumption is examined by itself to determine whether it is sufficient to rebut the presumption.  Wolfer, at 869.  Medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's claimed condition without ruling out its work-relatedness.  Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993).


If the presumption is rebutted, the employee must then prove, by a preponderance of the evidence, his work was a substantial factor which brings about the condition or aggravates a preexisting ailment.  Wolfer, at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 


Applying the presumption analysis described above to the evidence in this claim, we find as follows:  We first consider whether the presumption attaches.  We find, based on the testimony of the employee, and the notations Dr. Kiester that the employee’s hip condition is related to her May, 2000 slip and fall, that the employee has attached the presumption that her claimed hip condition is compensable.  


We next determine whether the presumption is rebutted.  We find, based on the opinion and testimony of Dr. Dinneen, in conjunction with the reports and testimony of Dr. Nolan that the employee only suffered a temporary aggravation of a preexisting condition, without weighing credibility, that the employer has rebutted the presumption the employee suffers from a hip condition which is disabling, as a result of the May 30, 2000 injury.  Specifically, in his deposition, Dr. Nolan relates the employee's complaints of hip pain to at least a five-year degenerative process.  Similarly, Dr. Dinneen testified that the employee’s degenerative arthritis, and subsequent need for hip replacement, would have taken years to develop.  


Because the employer has rebutted the presumption, we review the record as whole to determine whether the employee has proved her claim, by a preponderance of the evidence, that the May 30, 2000 injury is a cause of her current disability and need for hip replacement surgery.  We find she has not. 


We find Dr. Kiester’s opinions regarding causation of the employee's hip complaints are based on the employee's request to have the hip condition related to her May, 2000 slip and fall,  (see, August 27, 2001 chartnote), not objective findings.  Furthermore, Dr. Kiester, an osteopathic doctor, referred the employee’s hip treatment to Dr. Nolan, a surgical specialist.  Accordingly, we give his opinions less weight than the surgical physician he referred the employee to.  


On the other hand, we find Dr. Nolan, in his August 13, 2001 report, warned the employee that the fall injury did not cause anything more than an temporary aggravation of her preexisting condition.  (We note that two-weeks later she requests Dr. Kiester’s office to relate her hip to the fall).  Dr. Dinneen’s reports corroborate this conclusion.  Drs. Nolan and Dinneen both placed significance in the objective findings, noting that the employee’s hip problems are the result of a lengthy degenerative process.  We give greater weight to the thorough, detailed, comprehensive, opinions of Drs. Nolan and Dinneen, which are based on objective findings and grounded in logic.  


Based on a preponderance of the medical evidence, we conclude that the employee suffered a temporary aggravation of pre-existing condition on May 30, 2000.  The employee argues that under the DeYonge case, because the employee’s symptoms were aggravated, her claim is compensable.  We disagree.  The only evidence in the record is that if the employee suffered symptoms of hip pain following her slip and fall, that they would be “slight” and would have certainly have resolved by the time the employee’s elbow was healed and she successfully returned to her work at the time of injury.  We note a significant delay in her raising any complaints of hip pain to any medical provider (over 11 months).  Accordingly, we conclude that any aggravation to her degenerative hip would have resolved by the time she returned to work in August of 2000.  We conclude the employer is not liable for the employee's preexisting hip condition.


ORDER

The employer is not liable for the employee’s preexisting hip condition.  


Dated at Anchorage, Alaska this 3rd day of December, 2002.







ALASKA WORKERS' COMPENSATION BOARD
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S. T. Hagedorn, Member
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____________________________                                  






James Rhodes, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of HELEN L. MILLER employee / applicant; v. ALASKA AIRLINES INC. (Self-Insured), employer / defendant; Case No. 200010750; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 3rd day of December, 2002.

                             

   _________________________________

      




   Marie Jankowski, Clerk
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