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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             Juneau, Alaska 99802-5512

	DOROTHY J. PREE, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

ALASKA MENTAL HEALTH CONSUMER WEB INC,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO. - A,

                                                  Insurer,

                                                            Defendants.
	)
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)

)
	       INTERLOCUTORY

       DECISION AND ORDER

      AWCB Case No.  200207676
      AWCB Decision No.  02-0248

       Filed with AWCB Anchorage, Alaska 

       on December 3, 2002



The Board heard the parties’ dispute over the appropriate medical specialty to perform the second independent medical exam (SIME), in Anchorage, Alaska, on November 13, 2002.  At hearing the parties stipulated to an SIME panel. The employee, Dorothy J. Pree, represented herself.  Attorney Constance Livsey represented the employer and adjuster (employer). We heard this appeal with a two-member Board panel, a quorum under AS 23.30.005(f).  We closed the record at the conclusion of the hearing. 


ISSUES

What is the appropriate specialty or specialties of the physician or physicians to perform the SIME?


SUMMARY OF THE EVIDENCE

On May 13, 2002, the employee filed a Report of Occupational Injury or Illness claiming injury to her right, wrist, hand, neck and shoulder resulting from repetitive movement at an ergonomically inadequate work station.  On July 8, 2002, the employee filed a Workers’ Compensation Claim for temporary total disability benefits (TTD), temporary partial disability benefits (TPD), permanent partial impairment benefits (PPI), frivolous controversion, medical expenses, penalties and interest.  


On March 15, 2002, the employee saw Robert W. Lipke, M.D., complaining of right arm pain.  Dr. Lipke referred the employee to J. Michael James, M.D. for further evaluation and treatment.  In his chart note, Dr. Lipke opined that  “[t]his is a work related problem and within reasonable medical probability has been aggravated by her work.  (Dr. Lipke Chart Note 3/15/02).  


On March 22, 2002, the employee saw Dr. James for evaluation of cervical radiculopathy.  Dr. James recommended the employee “ask her employer to do an ergonomic analysis of her workstation so that it can be more fit for her present issues, as I think this is probably a major precipitating event in her more recent problems.”  (Dr. James Chart Note 3/22/02 p.2).    On May 5, 2002, John M. Troxil, M.D., performed a carpal tunnel release on the employee.


On June 14, 2002, two weeks after the employee had a carpal tunnel release, Patrick Radecki, M.D, conducted an employer’s medical examination (EME). After Dr. Radecki examined the employee, he concluded it was more probable than not that the employee’s employment was not substantial factor in her need for treatment.  (EME Report 7/14/02 p.10).  Dr. Radecki further opined that “There is no evidence that her ongoing employment was a substantial factor in aggravating her median nerve slowing [sic] in her carpal tunnel or neck.” (Dr. Radecki Report 7/14/02 p.14).  The employer controverted the employee’s claim relying upon this EME report.


On July 3, 2002, Dr. James re-examined the employee and reviewed Dr. Radecki’s EME report.  Dr. James opined “[Dr. Radecki] came to the conclusion that her carpal tunnel syndrome and her other problems were all pre-existing.  I frankly believe that is ludicrous.” (Dr. James Chart Note 7/3/02 p.2).  Dr. James opined that at a minimum the employee suffered a permanent aggravation of a preexisting problem.  

I believe the on-the-job represents at a minimum a reexacerbation of a preexisting problem, or more reasonably is the focus of her symptoms . . . In summary I believe her carpal tunnel syndrome represents a consequence of her work, and I believe her neck pain is a consequence of her work, or at least an aggravation of a preexisting problem.

(Dr. James Chart Note 7/3/02 p.2).  


On September 23, 2002, the employee returned Dr. Troxel for a post surgery check up.  Dr. Troxel released the employee to light duty.  Regarding causation of the employee’s condition , Dr. Troxel opined that:

Given the sequence of events of the patient presenting with significant symptoms shortly after beginning her new job, a reasonable physician would attach such importance to the patient’s employment that he or she would assign responsibility for the patient’s condition to the employment.

(Dr. Troxel Chart Notes 7/14/02 p.1).

    
At the parties’ October 21, 2002 prehearing conference they agreed an SIME was appropriate.  They also agreed upon the issues to be presented to the SIME physician.  However, the parties disagreed upon the appropriate specialty perform the SIME.  The employee believes a hand/arm surgeon should conduct the SIME. (Prehearing Conference Summary 10/21/02).  The employer believes a physiatrist is best suited to conduct the SIME.
(Id.)  The parties stipulated to submit their dispute to the Board for resolution. 


At the November 13, 2002 hearing, the parties agreed that an SIME panel was the proper approach to the SIME. The parties then stipulated on the record that an SIME panel consisting of a physiatrist and a hand/arm surgeon was appropriate.

FINDINGS OF FACT AND CONCLUSIONS OF LAW


AS 23.30.095(k) provides, in part:


In the event of a medical dispute regarding determinations of causation . . . or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.


AS 23.30.110(g) provides, in part:


An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require. . . .   


AS 23.30.135(a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .


AS 23.30.155(h) provides, in part:


The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled 
to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

We have long considered subsections AS 23.30.095(k) and AS 23.30.110(g) to be procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage
 and Harvey v. Cook Inlet Pipe Line Co.
  Considering the broad procedural discretion granted to us in AS 23.30.135(a) and AS 23.30.155(h), we conclude the Board has wide discretion under subsection 110(g) to consider any evidence available when deciding whether an SIME will assist the Board to investigate and decide medical issues in contested claims.  

We find evidence of a medical dispute between the employee’s physicians and the employer’s physician as to the cause of the employee’s condition.  We find the employee was treated by hand/arm specialists.  The EME was conducted by a physiatrist.  We believe having the employee examined by a panel consisting of a physiatrist and a hand/arm specialist would aid the Board.  Accordingly, we conclude the parties’ approach, to utilize a panel consisting of a physiatrist and a hand/arm specialist, is appropriate in this case. 

We will consider the parties’ agreement at hearing regarding the SIME panel to be an oral stipulation under 8 AAC 45.050(f). Thus, we find the parties have agreed to be bound by their stipulation:  

(1) If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of the claim or petition, . . . , a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based upon the stipulation of facts.

(2) Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing. 

(3)  Stipulations of fact or to procedures are binding upon the parties to the stipulation and have the effect of an order.  .  .  .

(4)  The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter.  .  .  .

8 AAC 45.050(f).

We find the parties have reached agreement.  We interpret 8 AAC 45.050(f) to authorize the dismissal of claims without prejudice based on the stipulation of the parties. We will exercise our discretion and approve the parties’ oral stipulation. We accept the parties’ stipulation based upon on our review of the record and our conclusion that an SIME panel will best assist the Board in resolving the medical dispute presented in this case.  This order will bind the parties to the terms of their agreement as stated on the record. We refer this mater back to Workers’ Compensation Officer Douglass Gerke to arrange the SIME. We retain jurisdiction over the employee’s claims.   



ORDER
1. This matter is referred to Workers’ Compensation Officer Douglass Gerke to arrange the SIME panel. 

2. An SIME panel comprised of a physiatrist and a hand/arm specialist shall conduct the SIME.

3. The SIME shall proceed in accordance with 8 AAC 45.092.

4. The Board shall retain jurisdiction over the employee’s claims.


Dated at Anchorage, Alaska this 3rd day of December, 2002.





ALASKA WORKERS' COMPENSATION BOARD







______________________________                                






Rebecca Pauli, 




                                      Designated Chairman







______________________________                                






S.T. Hagedorn, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of DOROTHY J. PREE employee/applicant; v. ALASKA MENTAL HEALTH CONSUMER WEB INC, employer; ALASKA NATIONAL INS. CO. - A, insurer/defendants; Case No. 200207676; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 3rd day of December,  2002.

                             
_________________________________

                            



        Marie Jankowski,  Clerk
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