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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	JAMES  OLIVER, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

ICICLE SEAFOODS, INC.,

                                                  Employer,

                                                   and 

WAUSAU INSURANCE CO., 

                                                  Insurer,

                                                            Defendants.
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)
	          INTERLOCUTORY

          DECISION AND ORDER

        AWCB Case No.  199905286
        AWCB Decision No.  02-0250

         Filed with AWCB Anchorage, Alaska

         on December 3, 2002



We heard this matter at Anchorage, Alaska, on November 21, 2002.  The employee appeared telephonically, representing himself.  Attorney Constance Livsey represents the employer.  After an attempt to present his evidence, we continued the hearing at the request of the employee, to allow him an opportunity to secure counsel.  We memorialize our oral order herein.  


ISSUE

Whether the employee is entitled to additional temporary total disability (TTD) or permanent total disability benefits (PTD).  


SUMMARY OF THE EVIDENCE

The employee injured his spine on March 17, 1999 while working for the employer at Dutch Harbor.  According to his March 18, 1999 Report of Occupational Injury or Illness, the employee described his injury as follows:  “Pallet of fiber was being let down – came down on railing of barge making fiber lean at an angle.   Hitting me in head as I was getting out of the way, hurting neck.”  The employer initially accepted the employee’s claim, paying all medical and timeloss benefits.  


The employee requested and was found eligible for reemployment benefits on July 17, 2000.  In September, 2000 a reemployment plant with a goal of “Cost Estimator” was developed.  The plan included as a prerequisite to the course studies, that the employee complete his GED.  On November 19, 2000, the rehabilitation specialist issued a “Plan Out Of Compliance Report” noting that the employee had not begun his GED studies.  On December 6, 2000, the employer controverted all benefits reasoning:  “Injured worker is non-cooperative in his approved reemployment.”  


On November 19, 2001 the employee filed a claim for continuing benefits.   At the February 11, 2002 prehearing the employee clarified that he is seeking TTD or PTD benefits from June 1, 2001, continuing.  The employer re-asserted its defense that the employee is still non-cooperative in his reemployment plan.  


In an October 17, 2002 “Progress Report” the rehabilitation specialist had resumed contact with the employee.  The Progress Report recommended the employee work to complete his GED program by December, 2002.  The employee testified at the November 21, 2002 hearing that the employer has reinstated his .041(k) stipend benefits, and he is working toward his GED but it is difficult due to his chronic pain.  Ms. Livsey confirmed the employer is paying stipend.  


After approximately 40 minutes into the hearing the employee expressed frustration with the hearing, complained of his difficulty with chronic pain, and stated that he wanted to seek counsel to represent him.  We found good cause existed and continued the hearing.  The employer requested clarification of the effect of AS 23.30.110(c) on the employee’s claim.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.135 provides in pertinent part: "The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties."  8 AAC 45.074(b) provides in pertinent part:  "Continuances or cancellations are not favored by the board and will not be routinely granted. A hearing may be continued or cancelled only for good cause and in accordance with this section."

Based on the employee’s pain complaints and his desire to seek counsel, we found good cause existed to continue the hearing. We advised the employee that he must proceed in a timely fashion, and that he should continue to progress in his reemployment plan.  Should the employee again be non-cooperative the employer may again terminate his stipend benefits. We direct the employee to contact Workers’ Compensation Officer, Cathy Gaal, within 60 days of the date of this decision to advise whether he was able to secure counsel, and to schedule a prehearing with the employer to address how to continue with the issues claimed.


AS 23.309.110(c) provides in pertinent part:  “If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.”  In the present case, the employer, although it had a pre-existing controversion denying all benefits for non-cooperation, did not specifically controvert the employee’s November 19, 2001 claim (dated by the employee October 30, 2000).  Accordingly, the statute of limitations in section .110(c) has not began to run.  


ORDER
1. The employee’s request for a continuance is granted, and he shall proceed in accordance with this decision.  

2. AS 23.30.110(c) has not began to run against the employee’s November 19, 2001 claim for additional TTD or PTD.  


Dated at Anchorage, Alaska this 3rd day of December, 2002.
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     Darryl Jacquot, Designated Chairman
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John Abshire, Member







____________________________                                  






Philip Ulmer, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of JAMES  OLIVER employee / applicant; v. ICICLE SEAFOODS, INC., employer; WAUSAU INSURANCE CO., insurer / defendants; Case No. 199905286; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 3rd day of December, 2002.

                             

   _________________________________

      




   Marie Jankowski, Clerk
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