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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	PAT M. COWGILL, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

STATE OF ALASKA, 

(Self-Insured)                             Employer,

                                                             Defendant.
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)
	          FINAL

          DECISION AND ORDER

        AWCB Case No.  199821367
        AWCB Decision No.  02-0252

         Filed with AWCB Anchorage, Alaska

         on December 5,  2002



We heard this matter at Anchorage, Alaska on October 9, 2002.  Attorney Joseph Kalamarides represented the employee.  Assistant Attorney General Paul Lisankie represented the employer.  We held the record open to allow for supplemental affidavits, and to allow Mr. Lisankie to file a sealed document.  We closed the record on November 7, 2002 when all Board members had an opportunity to review the sealed document.  


ISSUE

Attorney’s fees and costs.  


SUMMARY OF THE EVIDENCE

We incorporate by reference the facts as detailed in our previous decision and orders in Cowgill v. State of Alaska, AWCB Decision No. 00-0147 (July 18, 2000) (Cowgill I), and 01-0099 (May 10, 2001) (Cowgill II).  In Cowgill II, the issues were limited to the employee’s claims for additional permanent partial impairment (PPI) benefits, and attorney’s fees and costs.  We awarded the requested additional PPI and awarded the employee’s actual fees and costs of $10,828.38 under AS 23.30.145(b).  The employer appealed our decision regarding the award of attorney’s fees under section .145(b).  


In State of Alaska v. Cowgill, 3AN 01-7469 Civ (April 17, 2002 Alaska Super.), the Superior Court reversed our award of attorney’s fees under section .145(b), holding: 

In conclusion, the legislature has provided a framework under which the Board awards attorney's fees for representing claimants. How those fees are calculated, and whether the employer is directed to pay the fees in addition to other benefits awarded, depends on the employer's actions or inactions regarding the payment of the benefits ultimately "awarded" by the Board. The Board decided that an employer by simply filing a timely controversion notice is also "failing" to timely pay benefits and "otherwise" resisting payment of benefits. Contrary to the Board's construction, the legislature and the courts have recognized that separate and distinct actions or inactions trigger separate and distinct fee awards under AS 23.30.145(a) and (b). Because the State filed a timely controversion notice, the Board should have awarded attorney's fees under AS 23.30.145(a). Therefore, the award Is reversed and this matter is remanded to the Board for a fee calculation based upon the relevant factors, under AS 23.30.145(a). In reaching this decision, the court is not suggesting that the amount awarded in this case would not be appropriate under AS 23.30.145(a). The amount of attorney's fees is left to the Board's discretion under the applicable part of the statute.


The only issue remanded by the Superior Court is our fee calculation.  The employer argued that under AS 23.30.145(a) we must award, at a minimum, $2,175.00 in statutory minimum fees.  The employer contends that any amount over the minimum must be “reasonable” including the rate an employee’s attorney may be billing at.  The employer argues that we should compare the hourly rates charged by similarly qualified defense counsel to the rate charged by claimant’s counsel.  Regarding the “contingency factor” inherent in claimants litigation, the employer argues that the contingent nature of claimants litigation has been overestimated in previous attorney fee awards awarded under AS 23.30.145(b).  The employer argues the employee bears the burden of proof under section .145(a) that the statutory minimum fees are not reasonable and fully compensatory.  Under seal, the employer provided an accounting of the current statutory minimum fees the employer pays monthly/ annually just to Mr. Kalamarides.  These were reviewed by the Board, resealed, and returned Mr. Lisankie (following this decision).  In further support of his argument, the employer called witnesses at the October 9, 2002 hearing.  


Murlene Wilkes, claims manager and owner of Harbor Adjustment, testified that she has been a workers’ compensation adjuster in Alaska since 1960.  She testified that the highest defense attorney rate her firm pays is $160.00 per hour, and the lowest is $135.00 per hour.  She testified that paralegals generally bill at $100.00 per hour.  She testified that in her estimation, only five to six percent of claims do not get paid.  She acknowledged that defense counsel gets paid regardless whether they win or lose a case.  


Sue Harvey, Vice President of claims for Alaska National, testified that she supervises her company’s workers’ compensation adjusters.  She concurred with Ms. Wilkes’ rates for defense counsel.  She testified that counsel who represent claimants rarely don’t get paid, either by going to hearing or through the settlement process.  She would estimate that only two to three percent of claims do not get paid.  


Betty Johnson, Risk Manager for the State of Alaska also testified.  She has held her present position for four and one half years, and prior to that, was a Workers’ Compensation Officer for 13½ years.  She testified that in her experience 99% of the time, claimants’ counsel gets paid.  


The employee argued that the Alaska Supreme Court has consistently recognized the contingent nature of claimant’s practice in Wise Mechanical v. Bignell, 718 P.2d 971 (Alaska 1986) and Bailey v. Litwin Corp., 780 P.2d 1007 (Alaska 1989).  The employee argued that without the contingent nature of claimants work, practically no injured worker would be able to secure representation.  The employee request we award interest since our decision in Cowgill II.  Last, the employee requests we award reasonable attorney’s fees incurred since the Superior Court’s remand.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.145 states, in pertinent part:


(a)
Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded;  the fees may be allowed only on the amount of compensation controverted and awarded.  . . . In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries. 


Subsection .145(b) requires that the attorney’s fees awarded be reasonable.  Our regulation 8 AAC 45.180(d) requires that a fee awarded under subsection 145(b) be reasonably commensurate with the work performed.  It also requires that we consider the nature, length and complexity of the services performed, as well as the amount of benefits involved, as does subsection .145(a)


In Wooley v. City of Fairbanks, AWCB Decision No. 86-0283 (October 28, 1986), we implied that an award of actual fees may be awarded under AS 23.30.145(a):
  


Because we find that Employer controverted Employee's claim, section 145(a) applies to the award of attorney's fees. Under section 145(a), fees may not be less than the specified statutory minimums, i.e., 25 percent of the first $1000 of compensation, and 10 percent of all sums exceeding $1000 of compensation.  However, this section gives the Board discretion to award additional attorney's fees when justified by the nature, length and complexity of the case.


The Board has, in fact, more recently, awarded actual fees under AS 23.30.145(a).  In Koerber v. Lynden Transport, AWCB Decision No. 95-0193 (July 27, 1995), after reviewing the nature, length, and complexity of the services performed, and the benefits resulting to the employee, we awarded the reasonable hourly fees requested by the employee under subsection .145(a).  Accordingly, we conclude we have the authority to award an hourly fee in the present case.  


Looking at the nature, length and complexity of the services provided, we find claim was vigorously litigated by very competent counsel.  The range of litigated benefits to the employees was significant (between $0.00 and $24,300.00 in PPI benefits).  As we found in Cowgill II, we find the medical evidence was fairly complex.  Last, we find the employer raised unique arguments regarding attorney’s fees, not previously decided.  


Regarding the employer’s contingency argument, we find that the statistics relied on due not include cases where a claimant’s counsel withdraws from claims.  Furthermore, the statistics and evidence do not reflect how much of an attorney’s fee may be compromised in a settlement agreement.  


As we found in Cowgill II, we recognize practice in the Workers' Compensation claimant’s forum to be contingent upon prevailing upon issues presented to the Board. We find the employee's counsel has practiced in the specialized area of workers' compensation law for many years.  We find the employee's counsel to have considerably more experience than the other well qualified counsel who were recently awarded $200.00 and $215.00 per hour respectively, Winchester v. Superior Builders, AWCB Decision No. 01-0084 (May 1, 2001), and Enselmo v. RGH, Inc., AWCB Decision No. 00-0259 (December 18, 2000).  In light of Mr. Kalamarides' expertise and extensive experience, and the contingent nature of workers' compensation practice and the other factors listed in .145(a) discussed above, we find $240.00 per hour to be a reasonable hourly rate for Mr. Kalamarides.  We affirm our decision in Cowgill II, and conclude that Attorney’s fees and costs totaling $10,828.38 to be reasonable and necessary under AS 23.30.145(a).  


Regarding the employee request for interest, we find the employer prevailed through the appellate process.  The employee’s award of attorney’s fees in Cowgill II was ultimately reversed.  Accordingly, we conclude that no interest is due.  


Regarding the employee’s request for additional fees post-remand, we find for all the reasons cited above, that these fees were reasonable and necessary, for the employee to secure the full value for attorney’s fees and costs.  Also for the above cited reasons, we find Mr. Kalamarides’ rate of $240.00 to be reasonable.  We find the employee spent a minimal amount of time or argument on the interest issue.  We will deduct .2 hours for the unsuccessful claim for interest.  Mr. Kalamarides’ affidavit details 11.35 hours, which we find to be reasonable.  We conclude Mr. Kalamarides is due an additional attorney fee of $2,676.00 (11.15 X $240.00).  We also find all costs claimed to be reasonable and award $1,169.85 ($1,130.00 in paralegal costs and $39.85 in copying and postage).  The additional fees and costs total $3,845.85.  We conclude the employer shall pay a total of $14,674.23.  


ORDER
1. The employer shall pay a total of $14,674.23 for reasonable attorney’s fees and costs under AS 23.30.145(a).  

2. The employee’s request for interest is denied and dismissed.  


Dated at Anchorage, Alaska this 5th day of December, 2002.







ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Darryl Jacquot,






     Designated Chairman







____________________________                                






John Abshire, Member

CONCURRANCE AND PARTIAL DISSENT OF MEMBER HAGEDORN


I concur with the majority that we may award hourly attorney’s fees under section .145(a).  I also agree that in many cases an attorney of Mr. Kalamarides’ caliber warrants a rate of $240.00 per hour.  However, in this particular case, I would find that the initial disputed issue in Cowgill II was not particularly complicated and the benefits after litigation were moderate.  I would have found a more appropriate rate for the issues resolved in Cowgill II to be $200.00 per hour.  







____________________________                                  






S. T. Hagedorn, Member

     If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

     If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION


A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of PAT M. COWGILL employee / applicant; v. STATE OF ALASKA (Self-Insured) / defendants; Case No. 199821367; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 5th day of December, 2002.

                             

   _________________________________

      



       
   Shirley A. DeBose, Clerk
�








� Because of the relatively simple nature of the underlying issues in Wooley, the Board ultimately limited the attorney’s fees to the statutory minimum after analyzing the nature, length, and complexity of the claim.  
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