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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             Juneau, Alaska 99802-5512

	CLARK K. JACKSON, 

                                                   Employee, 

                                                            Petitioner,

                                                   v. 

TRIDENT SEAFOODS CORPORATION,

                                                    Employer,

                               and

ALASKA NATIONAL INSURANCE CO.,

                                                    Insurer,

                               and

WESTWARD SEAFOODS, INC.,

                                                   Employer,

                               and

ALASKA NATIONAL INSURANCE CO.,

                                                   Insurer,

                                                           Respondents.                    
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	       INTERLOCUTORY

       DECISION AND ORDER

      AWCB Case Nos.  199307017, 199320124,

                                       200127720
      AWCB Decision No. 02- 0254

       Filed with AWCB Anchorage, Alaska 

       on December  6, 2002


We heard the employee’s petition for a second independent medical evaluation  (“SIME”) on November 13, 2002 in Anchorage, Alaska.  Attorney William Soule represented the employee.  Attorney Rebecca Hiatt represented the employer Trident Seafoods (“Trident”).  Attorney Michael Budzinski represented the employer Westward Seafoods (“Westward”). We heard this matter as a two-member panel of the Board, a quorum under AS 23.30.005(f).  The record closed at the conclusion of the hearing.

ISSUE


Should we order an SIME?

SUMMARY OF THE EVIDENCE


The employee worked for Trident from 1990-1994 as a surimi processor
.  He first sought medical treatment while employed by Trident on March 13, 1993.  He was treated for shortness of breath and coughing, and was diagnosed with possible bronchitis.  A long history of bronchitis was noted by the medical provider.  (3/13/93 Unalaska Community Medical Center Progress Note).  On September 6, 1993 the employee was seen by David Ingraham, M.D., at Providence Hospital for complaints of shortness of breath over a six month period.  He was diagnosed with chronic obstructive pulmonary disease (“COPD”), started on erythromycin, and instructed to continue using the Proventil inhaler he had previously been prescribed.  (9/6/93 Providence Hospital Emergency Room Report).


On September 7, 1993 the employee was evaluated by Gregory Gerboth, M.D.  The employee explained to Dr. Gerboth how he began having respiratory problems in March 1993 which took approximately one month to clear completely.  The employee stated he was then doing well until late August 1993 when he developed an infection which triggered symptoms similar to those he experienced in March.  He reported to Dr. Gerboth that he only experienced respiratory problems at work when the pollock was being processed.  The employee also described his job as a surimi tech to Dr. Gerboth.  He explained that he is exposed to pollock, fresh water, salt water, and “crab sugar.”  Dr. Gerboth noted in his report that the “crab sugar,” which contains Sorbitol and a variety of other preservatives, was the only item he believed could be considered an irritating agent for the employee.  The employee reported he had worked as a surimi tech for two years and had not had any previous problems working with the “crab sugar” prior to the development of his respiratory infection in March.  (Dr. Gerboth 9/7/93 Report).


Dr. Gerboth noted the employee is a cigarette smoker who has smoked since his teen years, and who smokes approximately between 1 to 1 ½ packs of cigarettes per day.  Although he did not know the specific chemicals contained in the “crab sugar,” Dr. Gerboth believed it was possible that it furthered the inflammatory process triggered by an upper respiratory tract infection.  He recommended an inhaled steroid be used in addition to the employee’s Proventil inhaler to treat his airways disease for 10-14 days, at which time the Proventil inhaler should only be used on an as needed basis.  Dr. Gerboth instructed the employee to discontinue his smoking habit because it would only exacerbate any airways problems he would have in the future.  He returned the employee to work with the recommendation that the employee wear a protective mask to prevent him from inhaling the aerosol particles generated during the dispensing process.  Id.  


The employee returned to Dr. Gerboth on March 16, 1995, complaining of problems breathing during January and February 1995 while he was working on a fish processing ship.  The employee told Dr. Gerboth he thought his problems were due to the aerosolized water in his work area.  Upon examination the employee’s lungs were clear.  Dr. Gerboth believed the employee may have had a problem tolerating the chlorine in the water he was exposed to.  He gave the employee samples of Serevent and told him to return if he continued having problems.  (Dr. Gerboth 3/16/95 Chart Note).


The employee moved to Thailand in 1997.  He lived there until 2001.  During that time he did not work in the seafood industry, and he was hospitalized four times due to respiratory problems.  (Employee dep. at 48-53).  The employee’s medical records from Thailand indicate his problems were related to asthma, COPD, and bronchitis, and that he  was treated with non-steroid inhalers and Prednisone.  (Thailand Medical Records, various dates; Employee dep. at  53-59).  While in Thailand, the employee was also diagnosed with a hernia and cataracts.  (Thailand Medical Records; employee dep. at 66-67, 107).  He underwent a hernia operation and a cataract surgery in Thailand during 1999 and 2000.  Id.  


After the employee returned to the United States in August 2001, he began working for Westward Seafoods in the seafood division and later in the surimi division.  (Employee dep. at 73-75). On August 26, 2001 he sought treatment at the Unalaska Community Medical Center.  He was seen by Jim Bird, M.D.  Dr. Bird diagnosed the employee with an exacerbation of his asthma, treated him with non-steroid inhalers and Prednisone, and instructed him to use a respiratory particle mask while working.  (Dr. Bird 8/26/01 Chart Note).  The employee was seen by Dr. Bird again on September 9 and September 26, 2001 due to asthma attacks. He was continued on Prednisone and IgE (allergy) studies were conducted. (Dr. Bird 9/9/01 and 9/26/01 Chart Notes). Although the results of the IgE tests were not complete, Dr. Bird diagnosed the employee with occupationally related reactive airways disease.  He restricted the employee from halibut processing and released him for limited duty on October 2, 2001.  (Dr. Bird 10/2/01 Chart Note).  


The IgE studies showed the employee was allergic to crab, codfish, halibut, and white pollock.  (Unalaska Community Medical Center 10/5/01 Progress Note).  The IgE results were explained to the employee on October 9, 2001.  Although the employee stated he was working around fish at that time and having no problems, he was instructed to avoid crab, halibut, pollock and codfish, and to stop smoking.  He was diagnosed with asthma exacerbated by exposure to fish, and his prescriptions were refilled.  (Unalaska Community Medical Center 10/9/01 Progress Note).  The employee returned for a recheck on October 19, 2001 and noted he was feeling better.  He had been working in the galley, and had not had any problems with his asthma.  His diagnosis at that time was RAD, emphysema, tobacco addiction, and vascular headaches.  (Unalaska Community Medical Center 10/19/01 Progress Note).  The employee was referred to Jeffrey Demain, M.D., of the Allergy, Asthma and Immunology Center of Alaska for further evaluation. (Unalaska Community Medical Center 10/22/01 Progress Note).


Due to increasing blurry vision, the employee had his eyes examined by James Falconer, O.D., on November 6, 2001.  Dr. Falconer noted the employee had a cataract on his right eye and a mild cataract on his left eye.  He referred the employee to Paul Barney, D.O., for surgery as soon as possible.  (Dr. Falconer 11/6/01 Chart Note).  In a letter dated April 3, 2002, Dr. Falconer stated the employee’s history of topical, inhaled and oral steroids make it very likely that the cataracts are due to steroid use.  (Dr. Falconer 4/3/02 letter).  The employee did not see Dr. Barney until July 23, 2002.  At that time, Dr. Barney provided the employee with an itemized description of prices pertaining to cataract removal and lens implantation if the employee were to undergo the procedure in Dr. Barney’s clinic.  (Dr. Barney 7/23/02 Letter).


Dr. Demain examined the employee on January 3, 2002.  He reviewed the employee’s medical history and noted the employee had previously been diagnosed with asthma, COPD, PPD, and allergies to certain seafoods.  His diagnosis was food allergy to fish and shellfish (with a sensitivity to both likely occupational because of his level of exposure), occupational asthma, COPD, chronic bronchitis, and mild eczema.  Dr. Demain recommended the employee avoid fish and shellfish and quit smoking.  He conducted more IgE studies which revealed the employee is allergic to latex in addition to certain fish and shellfish.  The employee was advised to follow up with Dr. Gerboth and Dr. Bird per their recommendations.  (Dr. Demain 1/3/02 Report).  On February 28, 2002, Jill Barnes, ANP at the  Allergy, Asthma and Immunology Center of Alaska, wrote a letter “to whom it may concern” regarding Dr. Demain’s January 2002 opinion that the employee’s fish allergies are likely occupational. The letter reiterated Dr. Demain’s opinion, and stated it would be inappropriate for the employee to return to work in the fishing industry.  (Jill Barnes 2/28/02 letter).


The employee was examined by Jeremy Larson, M.D., on April 2, 2002.  At that time Dr. Larson discussed the employee’s asthma and COPD, and noted the employee was still smoking ½ pack of cigarettes per day.  Dr. Larson stated his strongest recommendation for these conditions would be for the employee to stop smoking, and also to avoid the seafood industry.    (Dr. Larson 4/2/02 Chart Note). 


On July 31, 2002, Dr. Falconer wrote a letter to employer Westward Seafood’s attorney.  In the letter he stated it was his opinion on a more probable than not basis, that the employee’s cataracts were due to long term use of steroids.  It was also his opinion that the employee’s employment with Westward was not a substantial factor in the development of his cataracts, or influenced the development of the cataracts.  Dr. Falconer attached an article regarding steroid use and cataracts to his letter.   (Dr. Falconer 7/31/02 Letter).


At the request of employer Trident, Dorsett Smith, M.D., examined the employee on August 19, 2002.  Dr. Smith reviewed the employee’s medical history and deposition testimony, and performed several CT scans.  He noted the employee’s medical history indicated the employee had bronchitis and sinusitis prior to his employment with Trident in 1993.  It was his opinion the employee’s asthma and impairment related to lung disease was not work-related, although he did believe the employee’s seafood allergies would have caused a temporary aggravation of his underlying lung disease.  Dr. Smith opined the vast majority of the employee’s underlying lung disease was due to significant emphysema related to the employee’s cigarette smoking and not due to asthma.  The employee’s work was not a substantial factor of causation of the employee’s current airflow obstruction, but was a substantial factor in the aggravation of the condition while at work.  (Dr. Smith 8/19/02 Report).


Dr. Smith felt the employee did not need any further treatment or medications related to his exposures in the workplace, although he would need them the rest of his life  due to the severity of his lung disease.  It was also his opinion the employee’s work with Trident, or while in Thailand, were not factors in the development of his hernia or cataracts. The hernia arose naturally due to problems with COPD and coughing and is probably not work-related.  The cataracts are related to the use of steroids, which were prescribed for work-related and nonwork-related conditions, thus he would apportion their cause.  He would agree with the other physicians who recommended the employee not return to his previous line of work in fish processing, and actually stated the employee should not return to the workplace.  Id.


At hearing, the employee argued we should order a SIME for several reasons.  The employee argued we should order an SIME under AS 23.30.095(k) because there is a dispute between Dr. Demain and Dr. Smith regarding the causation of the employee’s current lung disease.  Dr. Demain states the employee has occupational asthma and a sensitivity to fish which is likely due to his occupation, and Dr. Smith states the employee’s lung disease is not work-related.  The employee claimed the dispute is significant because it is regarding causation, and that an SIME would be helpful to the Board.  The employee claimed he also has many other underlying problems which may be related to his food allergy, such as a hernia and cataracts, which should be addressed by an SIME.   Alternatively, the employee argued that due to the complicated nature of this case, the Board should exercise its discretion and order an examination pursuant to AS 23.30.110(g) if we do not believe there is a clear-cut medical dispute.  


Employer Trident argued it was not disputing the employee has an allergy to seafood.  However, the employee is also a life-long smoker.  Trident claimed it is unclear what Dr. Demain meant when he stated the employee has occupational asthma, as he did not discuss it in his January 3, 2002 report.   Trident argued there is not a significant medical dispute, and that clarification from Dr. Demain should be obtained before the employee is scheduled for an SIME.  Trident also stated that should the Board decide to order an SIME, the employee’s hernia, cataracts, and which employment caused them, should all be addressed by the physician conducting the evaluation.  


Employer Westward agreed with the other parties that this is a complicated case.  However, Westward argued that instead of ordering an SIME at this time, a discovery plan should be developed.  Westward stated this was a last injurious exposure case, and noted that Dr. Demain had not addressed the last injurious exposure issue or what the employee’s condition was caused by.  Also, Dr. Smith said the employee’s condition was only a temporary aggravation, and Dr. Demain did not address whether the employee’s condition was permanent or only a temporary aggravation.  Westward also informed the Board that although Trident had exercised it’s right to an employer’s medical evaluation (“EME”), Westward had not yet done so.  Finally, Westward stated that if the Board did decide to order an SIME, the only issue that should be addressed is whether the employee’s asthma or allergies are work-related. 




FINDINGS OF FACT AND CONCLUSIONS OF LAW


AS 23.30.095(k) provides, in pertinent part:


In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.


AS 23.30.110(g) provides, in part:


An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require. . . .   


AS 23.30.135(a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .


AS 23.30.155(h) provides, in part:


The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled 
to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.


We conclude we have wide discretion under AS 23.30.095(k) to determine whether to order an SIME to assist us in investigating and deciding medical issues in contested claims under AS 23.30.135(a).  We first consider the criteria under which we review requests for section .095(k) evaluations, specifically:

1. Is there a medical dispute between the employee’s attending 

physician and the EIME physician;

2. Is the dispute significant; and

3. Would an SIME physician’s opinion assist the Board in resolving the dispute? 

Deal v. Municipality of Anchorage (ATU), AWCB Interlocutory Decision No. 97-0165 at 3 (July 23, 1997).  See also, Schmidt v. Beeson Plumbing and Heating, AWCB Decision No. 91-0128 (May 2, 1991).


We find the opinions of Dr. Demain and those of the employer’s medical examiner, Dr. Smith are not consistent concerning the specific cause or aggravation of the employee’s asthma problems. We find this dispute to be significant and believe an SIME would assist the Board in resolving the dispute.  Thus, we will exercise our discretion under section .095(k) to order an SIME on this disputed issue.  See also, 8 AAC 45.090(b).


The employee also has hernia and cataract conditions he claims are related to his employment with the employers.  However, it is unclear to us if the physician’s opinions are in dispute regarding these conditions.  For instance, Dr. Smith contends that the employee’s hernia condition is unrelated to his work, and his cataracts are only partly related to his employment due to the steroid prescriptions the employee received to treat exacerbations of his asthma condition.  However, there is no record that Dr. Demain relates the hernia or cataracts to the employee’s work, as his reports do not discuss those conditions.  As a result, he has not given an opinion regarding the causation, medical stability, permanent impairment, physical capacity or reasonableness and necessity of medical treatment regarding the employee’s hernia and cataract conditions.  Additionally, this is a last injurious exposure case, and neither Dr. Demain nor Dr. Smith addressed which of the employee’s jobs caused his hernia, cataracts, and asthma conditions.  


We have long considered subsection AS 23.30.110(g) (as well as AS 23.30.095(k)) to be procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage, AWCB Decision No. 97-0165 at 3 (July 23, 1997); Harvey v. Cook Inlet Pipe Line Co., AWCB Decision No. 98-0076 (March 26, 1998).  Considering the broad procedural discretion granted to us in AS 23.30.135(a) and AS 23.30.155(h), we conclude we have wide discretion under subsection AS 23.30.110(g) to consider any evidence available when deciding whether to order an SIME
 to assist us in investigating and deciding medical issues in contested claims.


AS 23.30.110(g) grants the Board the authority to order an employee to attend an examination with a physician of the Board’s choice.  We find the issues in this case are somewhat medically complex.  We find that determining the work-relatedness of the employee's various conditions, the medical stability of any work-related aggravation of those conditions, the degree of any possible permanent impairment from a work-related condition, whether a work-related injury or aggravation of his conditions resulted in disability from work, and whether continued medical treatment would be reasonable and necessary for the employee’s conditions, will assist us in determining the rights of the parties
 in our review of this case.  Consequently, we will exercise our discretion under AS 23.30.110(g), AS 23.30.155(h), and 8 AAC 45.090(b) to order an examination concerning these issues.  


An SIME must be performed by a physician on our list, unless we find the physicians on our list does not include an impartial physician with the specialized training, qualifications, or experience needed.  8 AAC 45.095(f).  We find a physician specializing in  occupational medicine is best suited to perform this SIME and AS 23.30.110(g) evaluation.  We will order our board designee, Workers' Compensation Officer Joireen Cohen, to identify and select a physician who specializes in occupational medicine to perform the SIME, in accord with the procedure in 8 AAC 45.092(e).  We direct Ms. Cohen to arrange the SIME with the parties in accord with 8 AAC 45.092(h). 

ORDER
1. Workers' Compensation Officer Joireen Cohen shall identify and select a physician 

who specializes in occupational medicine to perform an SIME, in accord with the procedure in 8 AAC 45.092(e).

2.
An SIME shall be conducted by the selected occupational medicine specialist regarding the work-relatedness of the employee's various conditions, the medical stability of any work-related aggravation of those conditions, the degree of any possible permanent impairment from a work-related condition, whether a work-related injury or aggravation of his conditions resulted in disability from work, and whether continued medical treatment would be reasonable and necessary for the employee’s conditions. 

3.
The parties shall proceed with the SIME in accord with the process outlined in 8 AAC 45.092(h). 




Dated at Anchorage, Alaska this 6th day of  December, 2002.





ALASKA WORKERS' COMPENSATION BOARD






______________________________                                




 
Suzanne Sumner,






Designated Chairperson






______________________________                                





S. T. Hagedorn, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of CLARK K. JACKSON employee/petitioner v. TRIDENT SEAFOODS, employer, and ALASKA NATIONAL INSURANCE CO., insurer, and WESTWARD SEAFOODS, employer, and ALASKA NATIONAL INSURANCE CO., insurer/respondents; Case Nos. 199307017, 199320124, and 200127720; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 6th day of December 2002.

                             
_________________________________






                    Shirley A. DeBose, Clerk

�








� Surimi is a fish product made of pollock, water, salt and flavorings that is commonly used as a crab substitute.


� Although the term “SIME” technically applies only to examinations under AS 23.30.095(k), the procedures for examinations under both AS 23.30.095(k) and AS 23.30.110(g) are governed by 8 AAC 45.090 and 8 AAC 45.092, and the term “SIME” is commonly used for examinations under both provisions as a matter of convenience.


� AS 23.30.135(a).
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