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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

JOHN J. RINKEL, 

                                                   Employee, 

                                                            Applicant

                                                   v. 

LAMPSON, NEIL F. INC,

                                                  Employer,

                                                   and 

PACIFIC MARINE INSURANCE,

                                                  Insurer,

                                                            Defendants.
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          FINAL DECISION AND ORDER

        AWCB Case No.  198617403
        AWCB Decision No. 02 - 0256  

         Filed with AWCB Fairbanks, Alaska

         on December 10  , 2002

We heard the employee’s claim for medical benefits, penalties, interest, attorney fees and legal costs on November 14, 2002, in Fairbanks, Alaska.  Paralegal assistant Peter Stepovich of the Stepovich Law Office represented the employee.  Attorney David Floerchinger represented the employer and insurer (“employer”).  We decided this matter with a two-member panel, a quorum under AS 23.30.005(f).  We closed the record at the conclusion of the hearing on November 14, 2002.


ISSUES

1. Is the employee due additional, unpaid, medical benefits under AS 23.30.095(a)?

2. Is the employee entitled to penalties under AS 23.30.155(e) for late-paid, or unpaid, 

medical benefits?

3. Is the employee, or his physician, due interest under AS 23.30.142 for late-paid, or 

unpaid, medical benefits?

4. Is the employee entitled to attorney fees and legal costs under AS 23.30.145?


SUMMARY OF THE EVIDENCE

Although the employee’s claims and the disputes between the parties span many years, we here address only the facts relevant to the specific disputes argued before us in the hearing on November 14, 2002.  We will also address the peripheral arguments raised by the parties in their hearing briefs. 

The employee injured his back working for the employer on August 3, 1986.  The parties settled the employee’s claims for a lump-sum payment, in a Compromise and Release (“C&R”) agreement, which we approved on September 29, 1988.  The C&R preserved the employee’s entitlement to medical benefits under AS 23.30.095.

Chiropractor Kent Schwartz, D.C., in Mandan, North Dakota, is the employee’s treating physician.  Disputes arose over the timeliness of the payment of Dr Schwartz’ medical bills on or about April 3, 1997, and over the amount paid on this physicians bills on or about November 3, 1999.  The employee filed a Workers’ Compensation Claim for medical benefits, transportation costs, penalties, interest, attorney fees and legal costs on October 1, 2001.  These claims were set for a hearing on November 14, 2002.
  

Attached to his brief, the employee appended a six-page chart of the payment history for the his treatment.  At the hearing, Dr. Schwartz testified this chart was prepared by his office.  The chart lists: date of service, date billed, payment date, total charges, days from bill to payment, total charges, total paid, total outstanding, and service charges.  The chart does not indicate the nature of the treatment, nor whether any medical records or medical reports were sent to the employer’s insurer.

At the hearing George Youngclaus, the adjuster handling the employee’s claim, testified that his file does not contain any workers’ compensation medical report forms from Dr. Schwartz’ office.  He testified bills are actually paid by the insurer’s “central billing unit” in California.  He testified that the employee’s medical treatment is not controverted.  He also testified the employee’s claimed transportation costs are paid, to date.

At the hearing, Dr. Schwartz testified that he has treated the employee since 1992, first at the Lester Chiropractic clinic until 1997, and since April 1997, at his own clinic.  Dr. Schwartz testified that, except for an Explanation of Review indicating certain charges exceeded the medical fee schedule, he never received an explanation for his unpaid or late-paid bills.  He testified he sent his bills with a Social Security Administration “HCFA 1500” form, which provided all the information needed on the workers’ compensation report forms.  He testified he never sent the employer Alaska workers’ compensation physicians’ report forms.  He testified he repeatedly contacted the insurer, but received no guidance.  He testified the insurer never requested additional medical reports.

Nevertheless, the employer produced six letters from the employer’s insurer to Lester Chiropractic, sent during 1996 and 1997, indicating medical reports needed to be submitted before the billing for the employee’s treatment could be considered.
  The employer also produced seven letters from Lester Chiropractic to the insurer during 1996 and 1997, providing medical information in response.
  On cross-examination, Dr. Schwartz testified he was not aware the Lester clinic had received or responded to these inquiries.  Later in the hearing, though, Dr. Schwartz identified at least some of these information request letters in his files.  On cross-examination, Dr Schwartz also admitted the HCVA form does not provide a number of categories of information required by the Alaska workers’ compensation physician report form, for example: whether the employee is medically stationary, whether vocational rehabilitation is necessary, whether the employee has seen other physicians, whether the injury will result in permanent impairment, and when the employee last worked. 

The employee argued the HCVA reports were sufficient for supporting the payment of medical benefits, and met the requirements of the Alaska Workers’ Compensation Act.  He also argued the employer paid many medical bills without accompanying medical reports, and failed to explain any defect in the billing.  Consequently, the employee argued, the employer has waived its defenses against penalties for those bill in which it delayed payment, and it is barred by the doctrine of equitable estoppell from raising those defenses.

The employee noted it was not until a prehearing conference on February 25, 2002 the insurer raised the lack of supporting documentation as a defense to the payment of medical bills.  The employee also noted the employer filed an Answer on October 22, 2002, asserting the employee had not complied with the requirement to submit a physician’s report.  Because this Answer was late, the employee argued the employer has waived this defense, and the employee’s claim must be deemed admitted.

In his brief, the employee asserted that the employer made a number of errors in the calculation of the medical payments due to Dr. Schwartz under the Alaska medical fee schedule.  However, neither party addressed this issue in the hearing, and no clarifying evidence was presented by either party.

The employer asserted it does not dispute any of the employee’s treatment, the employee has simply failed to file the physician reports to support the medical billing.  It argued it has attempted to get supporting information for the employee’s treatment intermittently.  It argued the employee has failed to comply with the specific requirements of 8 AAC 45.082(d), consequently, none of the disputed medical bills are actually due.  As a consequence, no penalties, interest, attorney fees or legal costs are due to the employee.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
PENALTIES

AS 23.30.155 provides, in part:

(d)  . . . If the employer controverts the right to compensation after payments have begun, the employer shall file with the board and send to the employee a notice of controversion within seven days after an installment of compensation payable without an award is due. . . .   

(e)  If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section. . . .

At the time of the employee’s injury,
 our regulation at 8 AAC 45.082(d) provided, in part:

Medical bills for an employee's treatment are due and payable within 14 days after the date the employer received the medical provider's bill and a completed report on form 07-
6102. . . . 


(1)
a medical bill or if the medical bill is not paid in full as billed, the employer shall tell the employee and medical provider in writing the reasons for not paying all or a part of the bill or the reason for delay in the payment within 14 days of receipt of the bill and completed report on form 07-6102.

Medical benefits are "compensation" for purposes of AS 23.30.155.
  Medical benefits are due on the 14th day after the employer receives each medical bill and medical report ("Physicians Report") under 8 AAC 45.082(d).  In Williams v. Abood,
 the Alaska Supreme Court held that no medical benefit payment is due until the employer receives both the medical bill and the completed medical report.  

If both the bill and report are received, the employer must file a controversion within 21 days to avoid a penalty under AS 23.30.155(e).  Additionally, We have long held that if a medical provider fails to timely supply the required medical report, the medical benefit is not due until we excuse the late reporting, as required under AS 23.30.095(c) and 8 AAC 45.085(b).  We reconfirm that interpretation of AS 23.30.095(c).

Based on the consistent testimony of Mr. Youngclaus and Dr. Schwartz, as well as our review of the documentary record, we find the employee did not send timely physician report forms to the employer.  Aside from the specific requirements of 8 AAC 45.082(d), we find the HCVA form does not supply adequate information to be equitably interpreted as the equivalent of a physician’s report form.  We find the completed medical reports required by 8 AAC 45.082(d) were not timely submitted.  Based on the available record, we cannot find any of the disputed medical benefits are currently due, under 8 AAC 45.082(d).   Accordingly, no penalties are due under AS 23.30.155(e).
  

II. 
MEDICAL BENEFITS

AS 23.30.095(a) provides, in part:

The employer shall furnish medical, surgical, and other attendance of treatment, nurse and hospital service, medicine, crutches, and apparatus for the period, which the nature of the injury or the process of recovery requires....

Treatment must be reasonable and necessary to be payable under subsection 95(a).
  The presumption of compensability under AS 23.30.120(a) also applies to claims for medical benefits.
  Although no medical benefits are currently due, we note that in the hearing, the employer indicated it did not dispute any specific medical treatment received by the employee.  We direct the parties to attempt to resolve any outstanding medical bills.

Under our broad authority to ascertain and protect the rights of the parties,
 we direct the employee to identify any unpaid medical bills.  We direct the employee to serve each bill, with the corresponding medical documentation and completed physician’s report, to the employer within 45 days of the filing of this decision and order.  We direct the employer to either pay or controvert those claimed medical bills within 30 days of service.  If the parties are able to achieve this end in a less formal, speedier, and more cooperative manner, we strongly encourage them to do so.  

If any dispute remains between the parties 75 days after the filing of this decision and order, we direct Board Designee Sandra Stuller to set the remaining disputes for hearing.
  We retain jurisdiction over all the issues of this claim, pending their resolution.

III.
INTEREST
For injuries which occurred before July 1, 2000, our regulation at 8 AAC 45.142 requires the payment of interest at a statutory rate of 10.5% per annum, as provided at AS 45.45.010, from the date at which each installment of compensation, including medical compensation, is due.
  The Courts have consistently instructed us to award interest to claimants for the time-value of money, as a matter of course.
  Because we found no medical benefits are yet due, and we have awarded no benefits in this decision and order, no interest is due and we must deny this claim.


IV.
ATTORNEY FEES AND LEGAL COSTS 


AS 23.30.145(a)&(b) give us the authority to award legal fees and costs to injured workers who prevail in our proceedings.  We have awarded no benefits in this decision and order, and attorney fees and legal costs must be denied.  Nevertheless, the record is clear that the parties may yet resolve a number of disputed medical benefits.  Consequently, we will retain jurisdiction over the issue of legal fees and costs, pending resolution of the claim. can award fees and costs under subsection 145(b).
 


ORDER
1.
The employee’s claim for penalties and interest are denied and dismissed.

2.
We retain jurisdiction over the employee’s claim for additional medical benefits.  We direct the employee to serve each disputed bill, with the corresponding medical documentation and completed physician’s report, to the employer within 45 days of the filing of this decision and order.  We direct the employer to either pay or controvert those claimed medical bills within 30 days of service.  If any dispute remains between the parties 75 days after the filing of this decision and order, we direct Board Designee Sandra Stuller to set the remaining disputes for hearing. 

3.
No attorney fees or legal costs are due, at present.  We retain jurisdiction over the employee’s claim for attorney fees and legal costs under AS 23.30.145, pending resolution of the employee’s claim for medical benefits.
 

Dated at Fairbanks, Alaska this  10 th day of December, 2002.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






William Walters,  Designated Chairman







____________________________                                






John Giuchici,  Member







Did Not Participate                         _                                  







Dorothy Bradshaw,  Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

 Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JOHN J. RINKEL employee / applicant; v. LAMPSON, NEIL F. INC, employer; PACIFIC MARINE INSURANCE, insurer / defendants; Case No. 198617403; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this   10th   day of December, 2002.

                             

   _________________________________

      






Victoria L. Zalewski, Admin. Clerk
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� Prehearing Conference Summary, October 2, 2002.


� Employer’s Exhibit #1.


� Employer’s Exhibit #2.


� 8 AAC 45.082(d) was amended effective July 1, 2002 to change the 14-day due date to a 30-day due date.  Because this regulation is procedural, those medical bills / reports submitted to the employer before July 1, 2002 were due in 14 days.  Those submitted thereafter were due in 30 days.


� See Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1191 (Alaska 1993).


� 54 P.3d 134, 146 (Alaska 2002).


� See Williams v. Abood, AWCB Decision No. 98-0298 (December 1, 1998) ; Carney v. Carr-Gottstein Foods Co., AWCB Decision No. 94-0044 (March 3, 1994); and Kuehn v. Omega Pizza, AWCB Decision No. 90-0313 (December 31, 1990).





� Because medical benefits and penalties are specifically governed by statute and regulation, and because no medical benefits or penalties are due as a matter of law, we decline to consider the employee’s arguments concerning the equitable doctrines of waiver and estoppel.


� See Weidner & Associates v. Hibdon, 989 P.2d 727, 731 (Alaska 1999).


� Carter, 818 P.2. at 665.


� See AS 23.30.135 and AS 23.30.155(h).


� 8 AAC 45.070(b)(3).


� AS 23.30.155(p) provides a different rate of interest for injuries on or after July 1, 2000.


� See Rawls 686 P.2d at 1192; Harp v. Arco Alaska, Inc., 831 P.2d 352 (Alaska 1994); Childs, 860 P.2d at 1191.


� Alaska Interstate v. Houston, 586 P.2d 618, 620 (Alaska 1978).  
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