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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	JOSEPH F. PFEIFER, 

                                                  Employee, 

                                                            Respondant

                                                   v. 

CARR-GOTTSTEIN FOODS CO.,

                                                  Employer,

                                                   and 

SAFEWAY STORES INC.,

                                                  Insurer,

                                                            Petitioners.
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)
	        FINAL

          DECISION AND ORDER

        AWCB Case No.  199622869
        AWCB Decision No. 02-0260 

         Filed with AWCB Anchorage, Alaska

         December 12, 2002


On November 21, 2002, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employer’s petition for a social security offset.  This matter was heard on the written record.  Attorney Patricia L. Zobel represented the employer and its insurer.  Attorney Thomas Melaney represented the employee.  The Board sat as a two-member panel, as authorized by AS 23.30.005(f).  The record closed at the conclusion of the hearing. 

ISSUES

1. Is the employer entitled to a social security offset under AS 23.30.225(b) based upon the employee’s receipt of Social Security Administration (“SSA”) disability benefits?

2. Is the employer entitled to a 20% withholding against future payments in order to recover an overpayment pursuant to AS 23.30.155(j)?

SUMMARY OF THE EVIDENCE


The employee injured his neck in the course and scope of his employment on October 20, 1996, when he slipped and fell on ice.  He received temporary total disability (“TTD”) benefits from January 29, 1997 through April 6, 1997, 15% permanent partial impairment (“PPI”) and additional TTD benefits from October 7, 2000 through the present.


The employee’s date of birth is April 12, 1950, and he is married with two sons, Anthony and Garrett.  The employee and his dependents were found eligible for Social Security disability benefits beginning April 1, 2001.
  The initial entitlement to SSA benefits is $1,295.50 per month.  The employee’s wife and two sons became entitled to dependent benefits of $6.00 each, per month, beginning April 1, 2001.  The employee’s wife has received $6.00 per month from December 2001 and continuing.  The employee’s two sons have each also received $6.00 per month beginning December 2001 and continuing.  The total initial entitlement for the employee’s family is $1,295.50 per month from April 1, 2001 through November 31, 2001.  The dependants did not begin receiving benefits until December 1, 2001.  Beginning December 2001, the total family entitlement is $1,295.50 + $6.00 + $6.00 + $6.00 = $1,313.50 before any cost of living adjustments are added.


The employer claims it is entitled to a Social Security offset under AS 23.30.225(b).  The employee is receiving TTD benefits at a weekly rate of $700.00, based on his gross weekly earnings of $1,085.18.  The employee’s initial entitlement to SSA benefits began April 1, 2001 at a weekly rate of $298.96 (1295.5 x 12 / 52)
.  The employee’s family’s initial entitlement to SSA benefits also began April 1, 2001 at the weekly rate of $303.12 (1295.5+6+6+6 x 12 / 52).  As payments for the dependent spouse and two children were withheld until December 1, 2001, the employer does not request an offset of those benefits until payment began on December 1, 2001.


The employee’s total weekly benefits (workers’ compensation benefits combined with Social Security benefits) as of April 1, 2001 were $998.96 ($700 + $298.96).  The employee’s maximum allowable entitlement to benefits was $868.14 ($1,085.18 x 80%).  Accordingly, the employee’s total weekly benefits exceeded his maximum allowable entitlement from July 17, 2001 (the date TTD resumed) through November 30, 2001, by $130.82 per week.  From December 1, 2001 and continuing, the employee’s family’s total weekly benefits exceeded maximum allowable entitlement by $134.98 ($700 + $303.12 - $868.14 = $134.98).


It is not disputed that the employee’s receipt of Social Security benefits is the result of his work injury.  The employer argues it is entitled to an offset of $130.82 per week for each week the employee was paid benefits effective July 17, 2001 through November 30, 2001 for a total overpayment of $2,560.15.  The employer argues is entitled to an offset of $134.98 per week for each week the employee was paid benefits, effective December 1, 2001 through the present.  As TTD was paid continuously from December 1, 2001, an overpayment of $4,049.40 has accrued up to June 28, 2002.  The total overpayment for both time periods is $6,609.55.  Because the offset is retroactive to April 2001 (and for dependants, December 2001), the employer alleges it has overcompensated the employee by $6,609.55 as of June 28, 2002.  The employer seeks a finding from the Board that it is entitled to a Social Security offset in the amount of $130.82 per week, beginning July 17, 2001 through November 30, 2001; a finding that the employer is entitled to a Social Security offset in the amount of $134.98 per week, beginning December 1, 2001 through the present and continuing; a finding that the employer has overpaid the employee $6,609.55, as he has been awarded Social Security benefits as of April 1, 2001, and an order that the employer may withhold 20% of future benefits until such time as the overpayment has been recovered.  


The employee agreed he was awarded Social Security benefits effective April 1, 2001, of $1,295.50 per month for himself, and effective December 1, 2001, in the amount of $6.00 each per month for his wife and two children.  He also agreed his gross weekly earnings were $1,085.18.  The employee did not dispute the employer’s right to an offset, but did question the employer’s calculation of the offset.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. SOCIAL SECURITY OFFSET

A. Entitlement to Social Security Offset

The employer requests a Social Security offset.  AS 23.30.225(b) provides:

When it is determined that, in accordance with 42 U.S.C. 401 et seq., periodic disability benefits are payable to an employee or his dependents for an injury for which a claim has been filed under this chapter, weekly disability benefits payable under this chapter shall be offset by an amount by which the sum of (1) weekly benefits to which the employee is entitled under 42 U.S.C. 401 et seq. and (2) weekly disability benefits to which the employee would otherwise be entitled under this chapter, exceeds 80 percent of the employee’s average weekly wage at the time of injury.

The Board’s regulation 8 AAC 45.225 provides, in part:

(b) 
An employer may reduce an employee’s weekly compensation under AS 23.30.225(b) by

(1) getting a copy of the Social Security Administration’s award showing the

(A)    employee is being paid disability benefits;

(B)    disability for which the benefits are paid;

(C)    amount, month and year of the employee’s initial entitlement; and


      (D)    amount, month and year of each dependent’s initial entitlement;

(2) computing the reduction using the employee or beneficiary’s initial entitlement, excluding any cost-of-living adjustments;

(3) completing, filing with the board, and serving upon the employee a petition requesting a board determination that the Social Security Administration is paying benefits as a result of the on-the-job injury; the petition must show how the reduction will be computed and be filed together with a copy of the Social Security Administration’s award letter;

(4) filing an affidavit of readiness for hearing in accordance with 8 AAC 45.070(b); and

(5) after a hearing and an order by the board granting the reduction completing a Compensation Report form showing the reduction, filing a copy with the board, and serving it upon the employee. 


Based on the documents in the Board’s file and accompanying the employer’s petition, the Board finds the employer has established the employee is entitled to SSA disability benefits due to his October 20, 1996 injury.  The Board finds the employer has established the amount, month and year of the employee’s initial entitlement as $1,295.50 since April 2001 for the employee, and $1,313.50 for the employee’s family since December 2001.
  In addition, the Board finds the employer paid TTD benefits effective July 17, 2001 at a weekly rate of $700.00.  Therefore, the Board finds the employer has established its entitlement to a Social Security offset since April 2001.


B. Calculating the Social Security Offset

In Stanley v. Wright-Harbor, AWCB Decision No. 82-0039 (February 19, 1982) aff’d, 3 AN-82-2170 Civil (Alaska Super. Ct. May 19, 1983), the Board established guidelines for calculating the Social Security offset under §225(b).  The Board has consistently held the offset is to be based upon the initial entitlement of the employee. Id.  AS 23.30.225(b) provides in pertinent part, 

when it is determined that, in accordance with 42 U.S.C. 401-433, periodic disability benefits are payable to an employee or the employee’s dependents... benefits under this chapter shall be offset by an amount by which the sum of (1) weekly benefits to which the employee is entitled under 42 U.S.C. 401-433...” (Emphasis added). 

Therefore, for the period from July 17, 2001 through November 30, 2001, the Board finds the Social Security offset shall be calculated as follows:

A.
Gross Weekly Earnings (GWE) = 



$1,085.18

B.
Weekly Compensation Rate (for WC) = 


$700.00

C.
Weekly SSA benefit [$1,295.50 x 12 ( 52]=


$298.96

D.
Weekly WC + SSA benefits [B + C] = 


$998.96

E.
80% of GWE = 





$868.14

F.
Offset [D-E]  = 





$130.82

Accordingly, the Board concludes that under AS 23.30.225(b), the employer is entitled to an offset of $130.82 per week retroactive to July 17, 2001 through November 30, 2001.


For the period from December 1, 2001 through the present, the Board finds the Social Security offset shall be calculated as follows:

A.
Gross Weekly Earnings (GWE) = 



$1,085.18

B.
Weekly Compensation Rate (for WC) = 


$700.00

C.
Weekly SSA benefit [$1,313.50 x 12 ( 52]=


$303.12

D.
Weekly WC + SSA benefits [B + C] = 


$1,003.12

E.
80% of GWE = 





$868.14

F.
Offset [D-E]  = 





$134.98

Accordingly, the Board concludes that under AS 23.30.225(b), the employer is entitled to an offset of $134.98 per week from December 1, 2001 through the present and continuing.  


The Board finds the employer has overpaid the employee $130.82 per week for each week the employee was paid benefits effective July 17, 2001 through November 30, 2001 for a total overpayment of $2,560.15.  The Board finds the employer has overpaid the employee $134.98 per week for each week the employee was paid benefits, effective December 1, 2001 through the present.  As TTD was paid continuously from December 1, 2001, an overpayment of $4,049.40 has accrued up to June 28, 2002. The combined total the employer has overcompensated the employee is $6,609.55 as of June 28, 2002.

II. RECOUPMENT OF OVERPAYMENT
As stated, the employer is entitled to an offset from July 17 2001.  Because we authorize an offset retroactive to July 2001, an overpayment will be created.
  The employer’s exclusive remedy to recover overpayments is under AS 23.30.155(j) which provides:

If an employer has made advance payments or overpayments of compensation, the employer is entitled to be reimbursed by withholding up to 20 percent out of each unpaid installment or installments of compensation due.  More that 20 percent of unpaid installments of compensation due may be withheld from an employee only on approval of the board.

The Board finds the employer is entitled to recoup its overpayment by withholding up to 20% of the employee’s unpaid installments of compensation pursuant to AS 23.30.155(j).  Generally, the Board would exercise its discretion under AS 23.30.155(h) and stay implementation of the Social Security offset, along with our withholding order, for a period of time in order to give the employee the opportunity to notify the SSA that the employer will be asserting an offset.  However, because the SSA has not taken an offset against the employee’s receipt of workers’ compensation benefits, no adjustment from the SSA is required.  Therefore, the Board authorizes the above Social Security offset and withholding of 20% of future payments without delay until such time as the overpayment has been recovered.

ORDER

1. The employer is entitled to an offset of $130.82 per week from July 17, 2001 through November 30, 2001.

2. The employer is entitled to an offset of $134.98 per week from December 1, 2001 through the present and continuing.
3. The employer has overcompensated the employee is $6,609.55 as of June 28, 2002.
4. The Board authorizes the above Social Security offset and withholding of 20% of future payments without delay until such time as the overpayment has been recovered.

Dated at Anchorage, Alaska this 12th day of December 2002.

ALASKA WORKERS' COMPENSATION BOARD







____________________________                                





     
William P. Wielechowski







Designated Chairman







____________________________                                






Philip E. Ulmer, Member

   APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JOSEPH F. PFEIFER employee / respondant; v. CARR-GOTTSTEIN FOODS CO., employer; SAFEWAY STORES INC., insurer / petitioners; Case No. 199622869; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 12th day of December 2002.

                             

   _________________________________

      






Marie Jankowski, Clerk
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� 5/13/02 SSA Notice of Award


� The employer apparently transposed some numbers and incorrectly calculated this amount to be $290.65 in its Petition


� Actually, the full entitlement amount was $1,313.50 from April 2001.  However, payments were withheld to the employee’s spouse and children until December 2001


� Fleck v. Industrial Indemnity, AWCB Decision No. 99-0137 (June 22, 1999).
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