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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	LARRY R. DEN, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

U.S. FABRICATION & ERECTION INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO.,

                                                  Insurer,

                                                            Defendants.
	)
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)

)

)

)

)

)

)

)

)

)

)

)

)
	        FINAL DECISION AND ORDER

        AWCB Case No.  200205793
        AWCB Decision No. 02-0261

         Filed with AWCB Anchorage, Alaska

         on December 13, 2002


We heard the employee’s claim for penalties and interest on late paid temporary total disability on November 19, 2002, at Anchorage, Alaska.  Larry R. Den, the employee and applicant represented himself (employee).  Attorney Constance Livsey represents the employer and insurer (employer). The record closed at the conclusion of the hearing.


ISSUE

Is the employee entitled to a penalty under AS 23.30.155(e) for late payment of a temporary total disability payment?


SUMMARY OF THE EVIDENCE

The facts are undisputed. The employee injured his shoulder on March, 20, 2002 while moving steel plates for the employer.  The employee has been receiving biweekly payments of $1582.00 in temporary total disability benefits (TTD).  On May 31, 2002, Alaska National Insurance Company (ANIC), issued and mailed the employee his TTD payment for the bi-weekly period of May 19, 2002 through June 1, 2002. (ANIC check no. 741429 dated 5/30/02).  On Friday, June 7, 2002, the employee notified ANIC that he had not received his TTD check.  ANIC verified the employee’s mailing address and offered to put a stop-payment order on the check, then reissue it. The employee decided to wait and see if the check arrived in the mail over the weekend.  It did not.  


On June 10, 2002, the employee notified ANIC that the check had not arrived and requested the employer reissue the check.  ANIC explained that they could not reissue the check until the next day, as until the stop payment order is in place, the original check is still negotiable. The next day, on June 11, 2002, ANIC issued a replacement check. (ANIC check no. 743678 dated 6/11/02). The employee received the check from the ANIC office. that afternoon. 


The employer presented the testimony of Madeline Rush, Claims Manager for ANIC.  Ms. Rush testified that the bank takes 24 hours to process a stop-payment order.  She also testified that ANIC could not issue a replacement check on the 10th of June without running the risk that both checks could be cashed as they would both be legal negotiable instruments. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.155(b) provides:

The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death.  On this date all compensation then due shall be paid.  Subsequent compensation shall be paid in installments, every 14 days, except where the board determines that payment in installments should be made monthly or at some other period.


AS 23.30.155(e) provides:

If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.

Unless timely controverted in good faith, the employer must pay a penalty equal to 25% of the unpaid compensation should it fail to pay compensation payable without an award within seven days after it becomes due.  AS 23.30.155(e).

AS 23.45.03.310(b) provides, in pertinent part:

Unless otherwise agreed...if a note or an uncertified check is taken for an obligation, the obligation is suspended to the same extent  the obligation would be discharged if an amount of money equal to the amount of the instrument were taken...

(1) in the case of an uncertified check, suspension of the obligation continues until dishonor of the check or until it is paid or certified...

In Harper v. K & W Trucking Co., 725 P.2d 1066 (Alaska 1986), the employee in a worker’s compensation case received a draft payable through the Bank of America within 14 days of the approved settlement.  The employee endorsed the draft and turned it over to his local bank, National Bank of Alaska, where the funds were credited to his account after the 14-day period had elapsed.  The Alaska Supreme Court denied the employee’s request for penalties under AS 23.30.155(f) and found:

The statute
 strikes a balance between two possible approaches.  Under one approach, the mere acceptance of the instrument would discharge the obligation.  Under a second approach, acceptance of the instrument would have no effect and the underlying obligation would remain in force until cash actually changed hands.  The statute effects a compromise between these two approaches by suspending the obligation, but only until it is satisfied.  Thus, under AS 45.03.802, Harper’s receipt of the draft (before the deadline) suspended the defendants’ obligation to him, contingent on final clearance.  Since the draft was honored, the obligation was discharged and the defendants are not subject to a penalty. Harper at 1068

We interpret the above language in the Harper case as specifically rejecting the notion that an employee is entitled to cash in hand within 7 days after payment is due. Aleck v. Kiewit Cententenial, AWCB Decision No. 00-0054 (March 23, 2000) (Applying Harper to AS 23.30.155(f)’s 14 day payment requirement) affirmed Alaska Super. Ct. No. 3AN-00-3657 Civ (August 1, 2001). 



We have consistently held that payment of workers’ compensation benefits is accomplished when the check is deposited in the mail. Aleck, supra; Tilden v. State Leasing, AWCB Decision No. 98-0174 (June 29, 1998); Chavarria v. Klondike Inn, AWCB Decision No. 96-0125 (May 27, 1996) affirmed Alaska Super. Ct. No. 4 PA-96-865 Civ Memorandum Op. at page 6, (August 13, 1997). In Carriere v. VECO, Inc., AWCB Decision No. 97-0194 (September 24, 1997), we denied the employee's request for a penalty based on facts essentially the same as presented here.


Therefore, we find the employer’s obligation to the claimant was suspended on May 31, 2002 when ANIC placed check no. 741429 dated 5/30/02 in the mail.  We reaffirm that an employer’s obligation is suspended when it deposits a check in the mail (the “mailbox rule”).  While an employer can control when it mails a settlement check, it cannot control the U.S. Postal Service or an employee’s actual receipt of a settlement check.

Consequently, we determine the employer’s obligation under AS 23.30.155(e) was suspended on May 31, 2002 and resumed on July 11, 2002 when the original check was no longer negotiable. We further find the employer’s obligation to pay on the resumed obligation was ultimately discharged via the reissued check that the employee accepted on July 11, 2002. Therefore, we conclude the claimant was paid in a timely manner under AS 23.30.155(e).  

 Our regulation, 8 AAC 45.142 states in part: “ If compensation is not paid when due, interest must be paid at the rate established [by statute].”  Because we have concluded the employer timely paid TTD benefits, we conclude the employee is not entitled to interest. 


ORDER

    
The employee’s request for a penalty is denied and dismissed.


Dated at Anchorage, Alaska this 13th day of December, 2002.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                





     
Rebecca Pauli,







Designated Chairperson
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____________________________                                  






James Rhodes, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of LARRY R. DEN employee / applicant; v. U.S. FABRICATION & ERECTION INC., employer; ALASKA NATIONAL INS. CO. - A, insurer/ defendants; Case No. 200205793; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 13th day of December, 2002.

                             

   _________________________________

      





        Shirley A. DeBose,  Clerk
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� In Harper, the Supreme Court referred to AS 23.45.03.802 which was repealed in 1993, though AS 45.03.310 was enacted that same year and has the same effect for the purposes of this case. 
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