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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	VERNON E. ROBINSON, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

MUNICIPALITY OF ANCHORAGE,

                            (Self-Insured)

                                                  Employer,

                                                             Defendant.
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)
	        FINAL DECISION AND ORDER

        AWCB Case No.  200117123

        AWCB Decision No. 02-0263

         Filed with AWCB Anchorage, Alaska

         December 13, 2002



On November 20, 2002, in Anchorage, Alaska, we heard the employee's claim for temporary total disability (“TTD”) benefits, temporary partial disability (“TPD”) benefits, penalty and interest. The employee represented himself.  Attorney Shelby Nuenke-Davison represented the employer.  We closed the record at the conclusion of the hearing on November 20, 2002.


ISSUES
1. Is the employee entitled to TTD benefits under AS 23.30.185 from March 11, 2002, through April 4, 2002?

2. Is the employee entitled to TPD benefits under AS 23.30.200 from April 4, 2002 through April 19, 2002?  

3. Is the employee entitled to penalties and interest under AS 23.30.155?  


SUMMARY OF THE EVIDENCE


The employee worked for the employer as a bus driver.  While working on August 11, 2001, he was involved in a motor vehicle accident and injured his right knee. The employee was treated by John Hanley, M.D., at Providence Hospital for complaints of right knee pain. X-rays of the employee’s right knee were taken.  Dr. Hanley then diagnosed the employee with a right knee contusion, gave him a prescription for Anexsia, and recommended he follow-up with the family practice center.  (8/11/01 Providence Hospital Emergency Room Note).


The employee was seen by Dwight Smith, M.D., on August 16, 2001.  At Dr. Smith’s request, X-rays of the employee’s cervical spine and lumbosacral spine were taken.  The cervical spine X-ray showed minimal degenerative changes.  The lumbosacral spine showed a mild degenerative change with no evidence of acute osseous injury.  (8/16/01 Radiology Reports).  Dr. Smith diagnosed the employee with cervical and low back strain, right rotator cuff strain, and right knee strain due to the motor vehicle accident.  He recommended the employee undergo physical therapy.  (Dr. Smith 8/16/01     Prescription Note).  The employee reported for an initial physical therapy evaluation on August 20, 2001.  His physical therapy goals were to work through his regular shift as a bus driver without any increase in lumbar or cervical pain, walk two miles without knee pain, perform a full squat without knee pain, rotate his head to the right and upwards without cervical pain, and become independent with a home exercise program.  (8/20/01 Physical Therapy Evaluation Report).


The employee underwent physical therapy from August 20, 2001 until February 8, 2002.  (Physical Therapy Records).  During that time he continued to treat with Dr. Smith.  In a chart note dated August 28, 2001, Dr. Smith noted the employee had returned to work, but was having difficulty turning his head, and was still experiencing pain in his back.  The employee’s knee strain had resolved, and his rotator cuff strain was improving with the physical therapy.  Dr. Smith scheduled the employee for a magnetic resonance image (“MRI”), and told him to continue with physical therapy.  (Dr. Smith 8/28/01 Chart Note).  The MRI showed disc bulge and facet degenerative disease at L4-L5 with bilateral mild neuroforaminal narrowing.  (9/6/01 MRI Report).  Dr. Smith reviewed the MRI and examined the employee again on September 10, 2001.  Dr. Smith noted the employee’s symptoms were improving, although he was still having pain in his low back with radiation down his legs.  The employee’s ribs were feeling better, his neck was improving, and his right shoulder was improving.  Dr. Smith recommended the employee continue with his physical therapy.  (Dr. Smith 9/10/01 Chart Note).


When the employee saw Dr. Smith on October 16, 2001, he was complaining of his ribs popping in and out.  The employee told Dr. Smith that when he went to physical therapy they could put his ribs back in place, but when he drove his truck they would pop back out and start hurting more.  Dr. Smith released the employee from work for two weeks, ordered X-rays of his ribs to rule out a fracture, and scheduled an MRI of the employee’s right shoulder and cervical spine. (Dr. Smith 10/16/01 Chart Note).  The chest X-ray showed no displaced rib fractures.  (10/16/01 Radiology Report).  The right shoulder MRI showed a tear of the rotator cuff with fluid in the subacromial and subdeltoid bursa.  The cervical spine MRI was essentially normal.  (10/23/01 MRI Reports).   Based on the results of the shoulder MRI, Dr. Smith referred the employee to an orthopedic surgeon for evaluation.  (Dr. Smith 11/02/01 Chart Note).


On November 9, 2001, the employee was examined by orthopedic surgeon George Rhyneer, M.D.  Dr. Rhyneer reviewed the employee’s MRI films and medical reports from Dr. Smith.  He discussed the risk, benefits, and alternatives to surgery with the employee.  The employee chose to undergo rotator cuff surgery.  The employee was released from work with an anticipated return to full duty in January or February 2002.  (Dr. Rhyneer 11/9/01 Chart Note & Certificate of Off Duty/ Injury Form).  The employee underwent rotator cuff surgery on November 13, 2001 with no complications.  (11/13/01 Operative Report).


The employee had a follow-up appointment with Dr. Smith on November 21, 2001.  At that time Dr. Smith noted the employee’s neck and back were improving and his ribs were popping out less.  He was continued off duty due to his rotator cuff surgery.  (Dr. Smith 11/21/01 Chart Note).  On December 3, 2001 the employee reported to Dr. Smith that his shoulder was recovering well from surgery, and his low back was doing much better, but his neck spasms were doing worse.  Dr. Smith continued the employee on Vioxx and Darvocet, started him on Flexeril, and encouraged him to engage in walking exercises. (Dr. Smith 12/3/01 Chart Note).  


The employee had a follow-up appointment with Dr. Rhyneer on December 17, 2001.  Dr. Rhyneer noted the employee was doing well post-surgery, and that his range of motion was almost full.  He anticipated releasing the employee to work on February 1, 2002.  (Dr. Rhyneer 12/17/01 Chart Note).  On December 31, 2002 the employee saw Dr. Smith complaining of left shoulder pain.  Dr. Smith reported the employee’s right shoulder was healing well, his cervical strain was healing well with physical therapy, his ribs had improved immensely, and his low back was stable.  Dr. Smith continued the employee on Vioxx and physical therapy.  (Dr. Smith 12/31/01 Chart Note).


When the employee was examined by Dr. Rhyneer on January 22, 2002, he complained his shoulder was continuing to ache.  Dr. Rhyneer continued the employee in physical therapy for one month with an anticipated return to work date of March 1, 2002.  (Dr. Rhyneer 1/22/02 Chart Note).  On February 25, 2002, Dr. Smith reported the employee’s conditions were improving.  He anticipated returning the employee to work 1-3 hours per day in one month.  (Dr. Smith 2/25/02 Chart Note).


Dr. Rhyneer referred the employee to Shawn Johnston, M.D., for a permanent partial impairment rating (“PPI”), and released him to work effective March 15, 2002.  He noted Dr. Smith had arranged an MRI scan of the employee’s left shoulder which he stated could be a partial tear.  (Dr. Rhyneer 2/28/02 Chart Note).  The MRI of the employee’s left shoulder revealed a mild arthritic change in the AC joint, but no evidence of a rotator cuff tear.  (3/1/02 MRI Report).  


Dr. Johnston saw the employee for purposes of a PPI rating on March 11, 2002.  Dr. Johnston reviewed the employee’s various MRIs, discussed his right shoulder, left shoulder, right knee, and lower back problems, and examined the employee’s upper extremities, neck, lower back and right knee. It was Dr. Johnston’s opinion that the employee had not suffered a ratable impairment for his right knee, neck, or lower back.  However, he did find the employee suffered a 7% whole person rating due to the right shoulder injury. (Dr. Johnston 3/11/02 PPI Report).


The employee returned to Dr. Smith on March 12, 2002.  The employee’s neck was still tender, and he complained his ribs were still popping.  The employee also stated he had renewed pain in his right knee after he twisted it.  Dr. Smith told the employee the only thing that could be done for his ribs was to have them wired in place. The employee was given steroid injections in his neck, and told to follow-up with Dr. Smith in two weeks.  (Dr. Smith 3/12/02 Chart Note).


Dr. Johnston saw the employee again on March 19, 2002.  The employee complained to Dr. Johnston of chronic cervical pain, headaches, and cervical pain.  Dr. Johnston’s impression was that the employee had chronic cervical pain, with a likelihood that some of it was myofascial and some of it was associated with facet irritation.  He recommended the employee begin a physical therapy program focusing on posture, body mechanics, and stretching.  He mentioned trying cervical traction, and prescribed Ultrcet for pain relief.  (Dr. Johnston’s 3/19/02 Chart Note).  


In a letter dated April 2, 2002, from adjuster Sherrie Riggs to Dr. Johnston, Dr. Johnston noted the employee’s cervical spine injury had reached medical stability as there had been no objectively measurable improvement for a period of 45 days.  (Ward North America 4/2/02 Letter to Dr. Johnston).  In a Physician’s Report dated April 19, 2002, Dr. Smith noted the employee was released to work on April 19, 2002 with no restrictions.  He stated the employee was medically stable, and had no permanent impairment.  (4/19/02 Physician’s Report).  In a chart note accompanying the Physician’s Report, Dr. Smith noted the employee had been working eight hours per day and doing fine.  The employee had requested a release to return to work, and Dr. Smith provided one.  (Dr. Smith 4/19/02 Chart Note).  In a letter dated April 23, 2002, from adjuster Sherrie Riggs to Dr. Johnston, Dr. Johnston noted he concurred with Dr. Smith’s release of the employee to full duty as a bus driver.  He stated the employee has subjective complaints of pain, but no objective reason to prevent his return to work.  (Ward North America 4/23/02 Letter to Dr. Johnston).      


Dr. Johnston examined the employee again on May 10, 2002.  The employee was still experiencing pain in his neck and back.  Dr. Johnston stated in his chart note that the employee was at a point where the only thing he could do is treat the employee’s symptoms.  Dr. Johnston continued the employee on his medications for symptomatic relief.  (Dr. Johnston 5/10/02 Chart Note).  


The employee was examined by Dr. Smith on June 18, 2002, and Dr. Johnston on June 19, 2002.  The employee told Dr. Smith he had to quit his job for a few days due to pain in his neck, shoulder and back.  Dr. Smith diagnosed the employee with cervical and right trapezius muscle myalgias, rotator cuff strain and AC joint inflammation, and low back pain.  He referred the employee back to physical therapy.  (Dr. Smith 6/18/02 Chart Note).  The employee told Dr. Johnston that his symptoms had worsened since his return to work.  Dr. Johnston’s chart note reflects the employee was experiencing pain in his neck and back, but not in his shoulder.  Dr. Johnston noted the employee had quit his exercise regimen, and encouraged him to continue it for pain relief.  He switched the employee from Vioxx to Ibuprofen in an attempt to find an anti-inflammatory which would be beneficial to the employee.  (Dr. Johnston 6/19/02 Chart Note).  Neither Dr. Smith nor Dr. Johnston restricted the employee from work.  


In a letter dated August 8, 2002, from the law firm Davison & Davison, to Dr. Johnston, Dr. Johnston noted all of the employee’s injuries were medically stable as of March 11, 2002. (Davison & Davison 8/8/02 Letter to Dr. Johnston).  No medical records subsequent to August 8, 2002 concerning the employee are contained in the Board’s file.


The employee was paid temporary total disability (“TTD”) benefits from August 12, 2001 through August 21, 2001, and October 16, 2001 through March 10, 2002. (4/4/02 Compensation Report).  The employer also paid the employee TTD benefits from March 10, 2002 through March 18, 2002 because it had not received Dr. Johnston’s PPI rating for the employee.  After receipt of the Dr. Johnston’s March 11, 2002 report and PPI rating, the employer began bi-weekly PPI payments on April 2, 2002. (4/4/02 Compensation Report).  The employee was paid the remainder of his PPI in a lump sum on April 29, 2002. (4/29/02 Compensation Report).  


At the hearing, the employee testified and argued he should have received TTD benefits from March 11, 2002 until he returned to work part-time on April 4, 2002.  He argued he should have received temporary partial disability (“TPD”) benefits from April 4, 2002 until he was released to full duty by Dr. Smith, his treating physician, on April 19, 2002.  He argued Dr. Johnston’s finding of medical stability was flawed because the employee’s conditions could still improve.  He claims Dr. Johnston could not find him medically stable for all of his conditions, because Dr. Johnston did not know all the problems the employee was having.  


The employee maintained Dr. Johnston was directed by Dr. Rhyneer to examine the employee’s shoulder and provide a PPI rating, not to determine the ratablity of the employee’s injuries.  He simply saw fit to include comments about the employee’s other conditions in his report because the employee asked him questions about those conditions during the examination.  The employee claimed Dr. Johnston told him he could not provide impairment ratings for the employee’s other conditions because he did not have time to properly look at them.  The employee argued the employer should have relied on the opinion of his treating physician, Dr. Smith regarding medical stability rather than Dr. Johnston.


Sherrie Riggs also testified at the hearing.  Ms. Riggs is a workers’ compensation adjuster for Ward North America and was assigned to handle the employee’s claim.  Ms. Riggs clarified for the Board the benefits payments the employee received in March and April 2002.  She testified she paid the employee TTD from March 10, 2002 until March 18, 2002 because she had not received Dr. Johnston’s PPI rating.  After she received Dr. Johnston’s report, the employee was paid PPI on a bi-weekly basis until April 29, 2002 when he was paid the remainder of his PPI in a lump sum.


At the hearing the employer argued the employee was medically stable as of March 11, 2002.  The employer relied on Dr. Johnston’s March 11, 2002 evaluation of the employee in which he opined the employee was medically stable.  During that evaluation Dr. Johnston evaluated the employee’s right knee, cervical, low back, and shoulder injuries sustained as a result of the August 11, 2001 work injury.  Additionally, the employee continued seeing Dr. Johnston after the March 11, 2001 PPI evaluation.  Thus, the employer argued it was appropriate for it to rely on Dr. Johnston’s opinion regarding the employee’s medical stability.


The employer noted there is no record regarding what Dr. Smith relied on in making his determination of medical stability on April 19, 2002.  Citing Ammi v. Sears Roebuck, AWCB Decision No. 95-0345 (October 6, 1995), the employer argued the Board should give less weight to Dr. Smith’s determination of medical stability because no explanation for his finding was given.  The employer argued the Board should give greater weight to Dr. Johnston’s detailed reports regarding the date of medical stability.


The employer also argued the employee is not entitled to any TPD benefits.  The employer referenced AS 23.30.185 and AS 23.30.200(a) for the proposition that TTD and TPD benefits are not due and payable subsequent to the date of medical stability.  Since Dr. Johnston found the employee to be medically stable as of March 11, 2002, the employee is not entitled to any benefits after that date.

    

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. 
Temporary Total Disability and Temporary Partial Disability Benefits 

AS 23.30.185 provides:


In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.


AS 23.30.200 provides:


In case of temporary partial disability resulting in decrease of earning capacity the compensation shall be 80 percent of the difference between the injured employee’s spendable weekly wages before the injury and the wage-earning capacity of the employee after the injury. . . . Temporary partial disability benefits may not be paid for any period of disability occurring after the date of medical stability.


The Alaska Workers' Compensation Act defines “disability” as “incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment.”  AS 23.30.395(10).  The Act provides for benefits under AS 23.30.185 or AS 23.30.200 while the disability is temporary in quality, and also limits the duration of TTD and TPD to the date of medical stability.  


AS 23.30.395(21) defines medical stability:  


“[M]edical stability” means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional 
medical care or treatment, notwithstanding the possible need for addi​tional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical 
stability shall be presumed in the absence of objectively measur​able improvement for a period of 45 days; this presump​tion may be rebutted by clear and convincing evidence . . . .


In addition to the presumption of medical stability under AS 23.30.265(21) which precludes the payment of temporary disability benefits, we must also consider the presumption of compensability enjoyed by an employee under AS 23.30.120(a)(1) which states:  “In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes within the provisions of this chapter.”    


In Muncipality of Anchorage v. Leigh, 823 P.2d 12241 1246 (Alaska 1992), the court noted that AS 23.30.265(21) restricts the application of the presumption provided for in AS 23.30.120.  Based on Leigh, the Board has previously determined that the presumption of continuing disability under AS 23.30.120 still applies to some extent where an employee seeks continuing temporary disability benefits based on the assertion his condition is not medically stable.  Platt v. Sunrise Bakery, AWCB Decision No.93-0208 (August 25, 1993); Gencarelle v. Eastwind, Inc., AWCB Decision No. 97-0028 (January 31, 1997).  Essentially, the Board has determined that the “employee may rely on a presumption that he [is] not ‘medically stable’. . . [if he has] some evidence to raise the presumption [under AS 23.30.120].”  Id.



Here, the employer does not dispute the compensability of the employee’s injury or his initial disability from work.  The dispute is simply whether or not the employee reached “medical stability” on March 11, 2002, thereby terminating his entitlement to TTD and TPD benefits.  That the employee “suffered a work-related injury for which he received compensation from [the employer] is sufficient to establish a preliminary link between his employment and his continuing disability thus implicat​ing AS 23.30.120(a).” Wien Air Alaska v. Kramer, 807 P.2d 471, 474 n. 6 (Alaska 1991).


The AS 23.30.120 presumption analysis is a three-step process.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994). We have already determined the employee established the presumption of continuing disability during the period of time claimed for TTD and TPD benefits. Thus, the employer now has the burden of producing “substantial evidence” which demonstrates the disability ended because the employee was medically stable.  Id.  Substantial evidence is “such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.”  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  The evidence used to rebut the presumption will be examined by itself to determine whether it is sufficient to rebut the presumption.  Veco, Inc. v. Wolfer, 693 P.2d 865, 869 (Alaska 1985).  


The employer has presented affirmative evidence that the employee was medically stable as of March 11, 2002.  In this case, Dr. Johnston examined the employee on March 11, 2002.  At that time he found the employee medically stable, released him to work, and gave him a PPI rating for his right shoulder pursuant to the AMA Guides.  We find this evidence is sufficient to establish the presumption of medical stability under 23.30.265(21), which would preclude the payment of continuing temporary disability benefits.  Examining Dr. Johnston’s March 11, 2002 report by itself, we also find it is substantial evidence of the employee’s medical stability on that date, and is therefore sufficient to rebut the presumption of continuing disability under AS 23.30.120.  


Once substantial evidence is presented to overcome the presumption that the claim is compensable, the presumption drops out and we proceed to the third step in the process.  In the third step, the employee bears the burden of proving his claim for continuing temporary disability benefits by a preponderance of the evidence. Veco, Inc., 693 P.2d at 865.  The employee must therefore “induce a belief in the mind of the triers of fact that the asserted facts are probably true.” Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 


Based on the testimony of the employee, and the medical records of Dr. Smith,  we find the employee was not medically stable until April 19, 2002.  Dr. Smith treated the employee from August 16, 2001 until at least June 18, 2002.  Dr. Smith’s chart notes reflect the employee’s numerous medical conditions from his August 11, 2001 work-related accident continued to wax and wane.  


For instance, from August until November 2001, the employee’s cervical problems were improving.  In early December 2001, Dr. Smith reported the employee’s neck problems were getting worse.  Then, in late December 2001, the employee’s cervical strain was reported by Dr. Smith to be healing well with physical therapy.  A review of Dr. Smith’s chart notes also shows the employee’s rib pain was better in September 2001.  However, the employee’s ribs were bothering him so much in October 2001, that Dr. Smith released him from work and ordered X-rays to determine what was wrong with them.  Then, in November and December 2001, chart notes reflect the rib condition had improved immensely.  In February 2002, Dr. Smith noted the employee’s conditions were improving and he anticipated returning him to work 1-3 hours per day sometime in March 2002.


When Dr. Smith examined the employee on March 12, 2002, the employee was experiencing renewed pain in his right knee, his neck was still tender, and his ribs were still popping.  Dr. Smith treated the employee with steroid injections in his neck and when the employee followed-up with him two weeks later, he released him to part-time work.  When he saw the employee on April 19, 2002, Dr. Smith noted the employee had already extended his workday to eight hours and was doing fine.  He then released the employee to regular work effective that day.


Reviewing the record as a whole, we give greater weight to Dr. Smith’s opinion regarding medical stability.  Dr. Smith was the employee’s treating physician for his multiple conditions for several months. Dr. Smith’s chart notes reflect some of the employee’s conditions improved each month while others improved, then worsened, before improving again.  On the other hand, Dr. Johnston saw the employee on only two occasions, before making the determination the employee was medically stable.  One of those occasions was for the purpose of performing a PPI rating on the employee’s shoulder, not for examining and evaluating the employee’s other numerous medical conditions.
Additionally, Dr. Smith released the employee to part-time work on April 4, 2002, apparently on a trial basis.  Since the employee tolerated his work well and his conditions continued to improve, Dr. Smith found him medically stable and released him to regular duty work. on April 19, 2002.  Consequently, we agree with the employee’s attending physician, Dr. Smith, that the employee was not medically stable until April 19, 2002.  Thus, we conclude the employee has proven his claim for TTD benefits from March 11, 2002 to April 4, 2002, and TPD benefits from April 4, 2002 to April 19, 2002, and by a preponderance of the evidence. 

II. 
Penalties and Interest 
AS 23.30.155 provides, in part:

(b) The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death. On this date all compensation then due shall be paid. . . .

(d) . . . If the employer controverts the right to compensation after payments have begun, the employer shall file with the board and send to the employee a notice of controversion within seven days after an installment of compensation payable without an award is due. . . .

(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it. This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under(d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.


According to the Compensation Reports and the testimony of adjuster Sherrie Riggs, the employer stopped paying the employee TTD benefits on March 18, 2002, and began paying him PPI benefits on April 1, 2002.  This change in the employee’s benefits payments was based on Dr. Johnston’s March 11, 2002 report.  The employer continued paying the employee PPI benefits bi-weekly until it received Dr. Smith’s April 19, 2002 report releasing the employee to regular work.  At that time the employer paid the employee the remainder of his PPI in a lump sum.  We find it was appropriate for the employer to rely on Dr. Johnston’s report and later Dr. Smith’s report in paying the employee in this way.  As a result, we find no penalty is due under AS 23.30.155(e). 

The employer did not pay the employee any TPD or TTD benefits between March 11, 2002 and April 18, 2002.  We have determined that benefits are due for TPD and TTD during this time period.  8 AAC 45.142 requires the payment of interest at the statutory rate from the date at which each installment of compensation is due to compensate for the lost time value of money.  See Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984); Harp v. Arco Alaska, Inc., 831 P.2d 352, 358 (Alaska 1994); Childs v. Copper Valley Electrical Association, 860 P.2d 1184, 1191 (Alaska 1993).  We find a determination regarding whether to award interest on unpaid benefits is not discretionary.  Accordingly, we conclude the employer is obligated to pay interest from March 11, 2002 through April 19, 2002, on the employee’s past due TPD and TTD benefits. 


ORDER
1. The employee is entitled to TTD benefits under AS 23.30.185 from March 11, 2002 through April 4, 2002.

2. The employee is entitled to TPD benefits under AS 23.30.200 from April 4, 2002 through April 19, 2002. 

3. The employee’s request for a penalty is denied. 

4. The employee is entitled to interest pursuant to AS 23.30.155. 



Dated at Anchorage, Alaska this 13th day of December 2002.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Suzanne Sumner, 







Designated Chairperson







____________________________                                






James Rhodes, Member

CONCURRENCE OF PANEL MEMBER S.T. HAGEDORN


I concur with the majority’s decision in this case because I believe Dr. Johnston did not take into account all of the employee’s maladies when he found him medically stable on March 11, 2002.  However, I also believe the adjuster was correct in ceasing TTD benefits based on Dr. Johnston’s March 11, 2002 report.  Additionally, if the Board had the discretion to do so, I would not award interest under the circumstances of this case.







____________________________                                  






S. T. Hagedorn, Member


If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.


If compensation is awarded, but not paid within 30 days of this decision, the person to whom compensation is payable may, within one year after the default of payment, request from the Board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of VERNON E. ROBINSON employee / applicant; v. MUNICIPALITY OF ANCHORAGE, employer / defendant; Case No. 200117123; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 13th day of December, 2002.

                         

   _________________________________

      






Marie Jankowski, Clerk
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