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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	ROBERT G. DALGLISH, 

                                                   Employee, 

                                                            Petitioner,

                                                   v. 

PIQUNIQ MANAGEMENT CORPORATION;

S M I INTERNATIONAL CORP,

                                                  Employer,

                                                   and 

FREMONT INDUSTRIAL INDEMNITY CO.,

                                                  Insurer,

                                                            Respondants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	          DECISION AND ORDER

        ON RECONSIDERATION

        AWCB Case Nos.  199408321, 200015002
        AWCB Decision No. 02-0267 

         Filed with AWCB Anchorage, Alaska

         on December 18, 2002



We heard the employee’s petition for reconsideration at Anchorage, Alaska on the basis of the written record.  Attorney Robert Rehbock represented the employee.  Attorney Patricia Zobel represented the first employer, Piquniq Management.  Attorney Michael Budzinski represented the second employer, SMI International.  Attorney Ronald Bliss represented the Alaska Teamster – Employer Welfare Trust, and filed a response on December 16, 2002.  We closed the record on December 17, 2002, when we first met after the response to the petition for reconsideration was filed.  


ISSUE

Whether to reconsider our decision in Dalglish v. Piquniq Management, et al., AWCB Decision No. 02-240 (November 25, 2002).  


SUMMARY OF THE EVIDENCE

We incorporate by reference the facts as detailed in our prior decision.  In his Petition for Reconsideration, the employee argues:  


Employee seeks reconsideration of the Board’s Final Decision and Order dated November 25, 2002 for the reason that that we gave notice of only claim we ever had from Trust – namely medial as reflected in record.  Estoppel cannot be invoked under established principal where it was the Trust’s misconduct that induced innocents failure in the C&R to address the other claims for indemnity recoupment that were not addressed by C&R.


To the contrary, in our prior summary of the evidence we summarized, in pertinent part, at 2 – 3:  


Separate from his workers’ compensation benefits, the employee enjoyed other medical and timeloss benefits through the Teamsters Trust.  The employee requested and received benefits through the Teamsters Trust.  In its April 4, 2001 letter to the employee’s counsel, the Teamsters Trust representative wrote:  


It is our understanding that you represent the above-referenced patient with respect to the accident/incident that occurred on the above-referenced date.   As your may be aware, the Alaska Teamster-Employer Welfare Trust has paid benefits for the treatment of an injury or an illness sustained by the patient in the above-referenced accident/incident.  These benefits were provided under the terms of the subrogation provisions of our Trust Fund’s Plan of Benefits and a Subrogation and Reimbursement Agreement.  A copy of Subrogation and Reimbursement Agreement signed by the participant and by or on behalf of the patient in this matter is enclosed for your reference and review.  The Trust has paid out $2,401.10 to date, towards this claim.  


The purpose of this letter is to put you on notice of the Trust Fund’s subrogation interest in this matter.  Please note that the Agreement constitutes a lien on any amount received on behalf of the patient in connection with the  accident/incident.  Periodically, at your request, we will be happy to forward to you a recap of the benefits paid by the Trust Fund relating to this matter.  We will also be contacting you periodically as to the status of the patient’s claim.


In the interim, we will assume that your client will abide by the express terms of the Agreement and will not undertake any act which will in any way prejudice the Trust Fund’s claim under the terms of the Plan Document or under the Subrogation and Reimbursement Agreement.  Please notify the Trust Fund before reaching any settlement agreement in connection with the above referenced matter, to assure that the Fund’s subrogation/reimbursement interest is fully protected.  


Attached to this letter was the Subrogation Agreement signed by the employee on March 21, 2001, and by Mr. Rehbock on March 22, 2001.  The agreement clearly specifies that the employee is responsible to reimburse the Teamster Trust all funds paid in relation to the injury covered by the workers’ compensation injury.  


Based on disputes that existed between the employee and his employers and common carrier, the parties entered into a C&R, approved by the Board on April 18, 2001.  The employee agreed to accept $55,000.00 for release of his reemployment and timeloss benefits.  Fremont remained liable for medical benefits subject to the Act.  The Teamster Trust was not a signatory to the C&R.


In its response, the Trust points to the correspondences between the trust and the employee and Mr. Rehbock as quoted in our original decision detailed above.  In its response, the Trust also argued:  


The petition also inaccurately states the conclusion that ATEWT is guilty of some misconduct.  It is undisputed Mr. Daglish was on notice of ATEWT’s interest, failed to disclose that interest to other parties, and failed to either notify ATEWT of the C&R or to join ATEWT in the proceeding.  The Board correctly concluded that this conduct barred Mr. Daglish’s claim.  The Board also correctly decided it had no jurisdiction over the claim for all the additional reasons advanced in the prior briefing and argument.  In response to Mr. Daglish’s failure and refusal to honor the terms of the agreement he signed, which merely confirmed obligations he had under the terms of the ATEWT trust provisions, ATEWT recouped benefits under applicable provisions of the trust document.  No provision of the Workers’ Compensation Act was implicated by this conduct.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 44.62.540 provides: 


The agency may order a reconsideration of all or part of the case of its own motion or on petition of a party. To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.  


AS 23.30.130 provides:  



Upon its own initiative, or upon the applica​tion of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in resi​dence, or because of a mistake in its determi​nation of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensa​tion order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.1​10.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reins​tat​es, increases or decreases the compensation, or award compensation.  


The Alaska Supreme Court discussed subsection 130(a) in Interior Paint Company v. Rodgers, 522 P.2d 161, 168 (Alaska 1974).  Quoting from O'Keeffe v. Aerojet-General Shipyards, Inc., 404 U.S. 254, 256 (1971), the court stated: "The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."


The court went on to say:



The concept of mistake requires careful interpretation.  It is clear that an allega​tion of mistake should not be allowed to become a back-door route to retrying a case because one party thinks he can make a better showing on the second attempt.  3 A. Larson, The Law of Work​men's Compensation Section 81.52 at 354.8 (19​71).

Id. at 169.


We have adopted regulations to implement our authority to modify a decision.  8 AAC 45.150 states: 



(a)
The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130.



(b)
A party may request a rehearing or modification of a board order by filing a petition for a rehearing or modification and serving the petition on all parties in accordance with 8 AAC 45.060.  



(c)
A petition for rehearing or modification based upon change of conditions must set out specifically and in detail the history of the claim from the date of the injury to the date of filing of the petition and the nature of the change of conditions. The petition must be accompanied by all relevant medical reports, signed by the preparing physicians, and must include a summary of the effects which a finding of the alleged change of conditions would have upon the existing board order or award.



(d)
A petition for a rehearing or modification based on an alleged mistake of fact by the board must set out specifically and in detail 




(1)
the facts upon which the original award was based; 




(2)
the facts alleged to be erroneous, the evidence in support of the allegations of mistake, and, if a party has newly discovered evidence, an affidavit from the party or the party's representative stating the reason why, with due diligence, the newly discovered evidence supporting the allegation could not have been discovered and produced at the time of the hearing; and 




(3)
the effect that a finding of the alleged mistake would have upon the existing board order or award.  



(e)
A bare allegation of change of conditions or mistake of fact without specification of details sufficient to permit the board to identify the facts challenged will not support a request for a rehearing or a modification.  


(f)
In reviewing a petition for a rehearing or modification the board will give due consideration to any argument and evidence presented in the petition.  The board, in its discretion, will decide whether to examine previously submitted evidence.  


In the present case, we find the employee is simply trying to retry the issues originally argued.  Moreover, we find the employee has misstated the facts.  We find the employee had specific and un-refuted knowledge of the Trust lien and failed to notify the Trust of the C&R or the employers of the lien.  For all the reasons argued by the Trust, and the reasons we found in our original decision we affirm our original decision and deny and dismiss the employee’s petition for reconsideration.  


ORDER

The employee’s Petition for Reconsideration is Denied and Dismissed.  Our original decision in Dalglish I is affirmed in all respects.  


Dated at Anchorage, Alaska this 18th day of December, 2002.







ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Darryl Jacquot,






     Designated Chairman







____________________________                                






John Abshire, Member







____________________________                                  






S. T. Hagedorn, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order on Reconsideration in the matter of ROBERT G. DALGLISH employee / petitioner; v. PIQUNIQ MANAGEMENT CORPORATION; S M I INTERNATIONAL CORP., employers; FREMONT INDUSTRIAL INDEMNITY COMPANY, insurer / respondants; Case Nos. 199408321, 200015002; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 18th day of December, 2002.

                             

   _________________________________

      



        Shirley A. DeBose, Clerk
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