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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	CONSTANTINO GIANNOPOULOS, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

INTERNATIONAL SEAFOODS OF ALASKA, INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO.,

                                                  Insurer,

                                                            Defendant.
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	          FINAL 

          DECISION AND ORDER

        AWCB Case No.  200110225
        AWCB Decision No. 02-0268 

         Filed with AWCB Anchorage, Alaska

         on December 18, 2002



We heard this matter at Anchorage, Alaska on November 7, 2002.  Attorney Steven Constantino represented the employee.  Attorney Richard Wagg represented the employer.  We kept the record open to allow the employee an opportunity to file a supplemental affidavit of attorney’s fees.  We closed the record on November 21, 2002 when we first met after the affidavit was filed.  


ISSUES
1. Whether the employee was injured in the course and scope of his employment.  

2. Reasonable attorney’s fees and costs, if any.  


SUMMARY OF THE EVIDENCE

We incorporate by reference the facts as detailed in our prior decision in Giannopoulos v. Int’l Seafoods of Alaska, AWCB Decision No. 02-0003 (January 10, 2002), wherein we denied and dismissed the employee’s petition for an award of interim benefits.  In essence, we were asked to determine the sufficiency of the employer’s controversion of all benefits;  we found the employer had sufficient evidence to controvert the employee’s claim and denied the petition.  (Id. at 14).  


We also summarized the following evidence developed by the time of our first hearing held on December 20, 2001:  


The employee began working for the employer in its Maintenance Department in 1992.  On March 20, 2001, the employee reported to his regularly scheduled work at the employer’s “Plant 2” in the morning.  The employee testified at the December 20, 2001 hearing that when he arrived, a compressor was not operating.  Upon restarting the compressor, he noticed a smell of ammonia.  In an internal injury report, the following hand written description of the events leading up to the employee’s claimed injury was signed by the employee on March 24, 2001.  The employee testified consistent with this report at the December 20, 2001 hearing, and his October 11, 2001 deposition.  


Went to work in Morning, was OK.  Went to compressor room to start compressor – little bit of Ammonia smell – went to make Ice in Ice House – everything OK still.  Went downstairs to start oil burner.  Started Oil burner with oil which had some smell, smelled like diesel or oil or gas.  Added some refrigeration oil and started fire.  


Started working with forklift moving crab pots.  About 10 am – 10:30 started feeling headache.  My stomach started to bother me a little.  I continued working.  Around 12 noon my headache became much worse.  I called to Plant # 2 to talk to David Mellor that I wanted to go home for lunch.  David wasn’t there so I just told Rowena that I’m going to lunch.  When I stood up I suddenly felt dizzy and I felt head wad was going to break – my mouth was dry.  Breathing was uncomfortable because it felt like there was chalk in the air.  I was sweating.  I called Rowena, said I feel really sick.  I tried to go outside and I started to vomit.  


I stumbled on stairs.  I crawled outside the big door.  I laid / collapsed down on the concrete to rest.  I started feeling more cold than when I was feeling inside.  


I remember vomiting in the hospital.  

Dana Carros, the employer’s safety administrator, also testified at the December 20, 2001 hearing.  He testified consistent with his March 23, 2001 “witness statement” which provides:

Around 12:30 PM 3/20/01 I heard that Costas had just recently been taken ill at the # 1 plant. I got Rowena to give me a ride there and on the way she told me that she had received a call from Costas that he was feeling sick. She had asked Jimmy and Romeo to investigate. She had subsequently received a call from Jimmy asking her to call 911.

As I arrived a paramedic was asking if someone could ride along to give info about Costas on the way, I volunteered. While preparing Costas for an IV they asked if he known (sic) to have any health problems and I said no. They said he was mumbling something about poison and did I know what he was working with. I said I said (sic) that he was simply working with the refrigeration equipment and that he may have gotten a minor dose of Anhydrous Ammonia vapor.  I then excused myself from the truck and toured the refrigeration areas to check for smell.  I went into the compressor room and smelled only a very faint odor.  I also went to the low‑pressure receiver area and to the icehouse I smelled absolutely nothing in those areas.  Coming back to the ambulance I entered Costas' office nothing unusual there.  I went to the window and glanced over at the waste oil burner to see if any smoke was coming from it, there was none.  I then entered the Ambulance and reported that there was no abnormal situation and only a very faint ammonia smell that he must be accustomed to after years of working with refrigeration. 

Costas was unresponsive to questions during the trip to the hospital. I stayed at the hospital until four thirty and came back to work.  There was a report from the doctor about a "bubble" in Costas' brain and that they were waiting, for results from a spinal tap when I left.


I returned around 7 p.m. with my family and they were releasing him Mr. Inoue and his family were there also. 


After his release I went to check on the plant. There was no ammonia smell in the plant. I also checked the oil burner very closely.  There were no ashes in the burner.  The burner was not operating and there was no indication that any burn had happened.  I did a walk‑through of the plant and saw nothing unusual.

The March 20, 20, 2001 E. M. S. report provides:


At seen with male laying on ground outside the building.  Patient mumbling and will not open his eyes.  Does not answer questions about situation.  Bystanders say patient was vomiting earlier this morning, and has had the flu.  He was working alone in the refrig. Area.  Patient says he is cold and his mouth is very dry.  Also says the word “poison” several times, but will not explain when questioned.  Pale skin – cool to the touch.  No indication of trauma, or inhalation injuries.  Unable to determine other sources of poisoning. 


The March 20, 2001 emergency room notes provide:  “Transported via medics found minimally responsive at place of work.  Patient complained about fumes, ammonia, however plant manager and fire dept. found no fumes.”  The notes indicate that the employee complained of “HA [head ache] `all over’, nausea emesis [vomiting] x 3 – 4, no numbness arms or legs, feels dizzy, no vertigo.”  The March 20, 2001 emergency room discharge instructions indicate the employee CT scan of his head was normal, and his spinal tap was clean and normal.  The employee’s discharge instructions were:  “Drink lots of liquids, Advil 3 tablets every 8 hours with food, and lie flat today.”  The employee was instructed to follow-up for re-check in two days. 


Subsequently the employee began treating with Loren Halter, D.O., on March 23, 2001.  In his March 29, 2001 letter to Dr. Halter, Donald Endres, M.D., wrote:

Thank you for referring Mr. Giannopoulos.  One week ago, he was found after an apparent fall or passing out, poorly responsive.  He has had dysequlibrium since that time.  He denies any previous dysequlibrium.  He denies hearing loss or other otologic symptoms.  He denies a history of otologic symptoms.  He denies a history of otologic disease.  


His examination is significant for a somewhat ill-appearing man.  He has pus in the right external auditory canal.  He has tenderness to the back of his neck.  


I have recommended a trial of Gentamycin ophthalmic drops in the right ear, and Ciprofloxacin
 for 10 days.  I have asked him to return to Anchorage, in 7 – 10 days following treatment to re-examine his ear. 


The employee began treating with Kenneth Pervier, M.D.  Dr. Pervier referred the employee for a physical therapy evaluation, which was performed by Walter Woodward, P.T., on March 23, 2001.  Mr. Woodward diagnosed the employee with “Acute cervical strain with headaches and dizziness” in his April 23, 2001 evaluation.  


In his April 16, 2001 report, Dr. Pervier summarized in pertinent part: 


As I mentioned, his headaches since they began really never stopped.  He is quite sore in the trapezius muscles, in the occipital nuchal junction region muscles.  He says that he sweats at night.  Supposedly he was seen by Dr. Endres on Kodiak a few weeks ago, and again today here in Anchorage.  There is no history to indicate bruises or injured areas of the body, or head, or neck, even though the patient was seen on the same day at the emergency room on Kodiak.  There was no mention of any such indications of trauma seen on the emergency room visit note.  According to the emergency room doctor his neck was supple at the time. . . . The spinal fluid, as I mentioned, was totally normal.  The patient has no problems with his lower extremities, other than a chronic problem on the left food secondary to a cut over the top part of the ankle, suffered a few years ago.  He has been using sleeping pills on and off, secondary to the pain in his neck in the occipital nuchal junction region.  He has some sense of numbness in the left upper trapezius musculature, and feels like he has no power in his upper extremities.  He flatly denies anything that would be bulbar symptomatology.  He has decreased driving secondary to these rocking, vertiginous type spells.  There may be as potential trigger in head turning while driving;  I believe his wife drives him now.  Reading tires him out.  He tends to be forgetful of relatively minor things.  

. . . 


The patient had a significant amount of guarding of the neck, so I really could not get a good range of motion. He also had a very, very dramatic soreness in the occipital nuchal junction and the paraspinal muscles of the entire neck and the trapezius muscles, especially on the left side, to essentially only finger-tip type pressure on these areas, especially in the left trapezius and supraspinatus region.  The examination was totally out of context with what was observed during the history portion of the evaluation.  The patient spoke very easily, and used upper extremities for gesturing, quite common of the Mediterranean peoples.  He showed no decreased range of motion at that time and exhibited nothing in the way of pain to rapidly gesticulating with his left, and/or right upper extremity.  Most of the movements the patient was making to add inflection to his speech were with the left upper extremity and shoulder.  He showed normal 5/5 strength of flexion and extension of the wrist musculature, yet the rest of the motor examination of his upper extremities was give-way decreased effort variety, as well as decreased effort in the hip flexors, and the dorsiflexors of both feet . . .  


Concluding his April 16, 2001 report, Dr. Pervier noted in his “Impression” section: 


I am unsure as to the cause of the patient’s original problems inside the cannery.  Supposedly the cannery was searched by firemen, as well as someone from administration or the cannery, and nothing was found as a source of any significant smells or fumes.  Certainly part of the differential could be a seizure process, which because of his age would lead one into looking for evidence of strokes in the outer cortical mantle of the cerebral hemispheres and/or tumors or, of course, indications of old areas of damage near the motor strips of the temporal lobes on either side.  Because of the patient’s age the possibility also could be present for dysrhythmia, and might need an evaluation by a cardiologist, and the possibility of even doing a Halter monitor.  At present the patient’s examination is grossly positive with nonorganic findings, with what appears to be gross symptom augmentation.  I have recommended to the patient that he be seen by physical therapy, to work on the supposed neck and head pain that he has.  Someone has given him a page out of a textbook with several paragraphs outlined describing all the symptoms of posttraumatic headache.  The patient has evidently done his homework well, and we may need to keep in mind the possibility of not only symptom augmentation and possible conversion type symptoms, but of course the (sic) allows, possibly present complex of malingering and/or any attempt to utilize the system in order to have some form of chronic disability and thus financial income assured for this patient along with early retirement.  To be on the safe side I am having an MRI scan done of his head, and his neck and mastoids.  We also are going to do a routine C-spine series, looking for any evidence of degenerative joint disease and old trauma.  The patient has been given a referral to the physical therapist on the Island of Kodiak, and should make plans to see his primary physician in a few weeks or less, and if it needs to be arranged a follow-up visit with myself in a month or two with physical therapy and a home program given to him to follow.  I have given the patient no medications.  All medications will be forthcoming from his primary care physician Dr. Halter.  Should the patient’s forgetfulness continue to be a problem, having the patient tested, utilizing a neuropsychological cognitive battery of tests, here in the city, would certainly be recommended.  I would invariable (sic) recommend that an MMPI also be done, looking for any evidence of tendency to augment symptomatology.  


The employee’s cervical spine was scanned by an MRI on April 17, 2001.  In his April 17, 2001 radiographic report, John McCormick, M.D., diagnosed in his “impression” section:  “There is marked central spinal stenosis at the 3-4 level.  There also is left 4-5 foraminal stenosis.  Minimal annular bulging at 6-7 is present.”  Dr. McCormick further explained: 


The images demonstrate reversal of the cervical lordosis.  There are osteophytes projecting into the right 3-4 and left 4-5 neural foramen, resulting in moderate to marked stenosis of these neural foramen.  Other neural foramen are intact.  There is slight retrolisthesis of C4 on C4.  There is marked disc space narrowing at 4-5 and 5-6 with anterior marginal osteophytes present at these levels.  No acute fractures are seen and the soft tissues are normal.  


In its controversion notice dated April 12, 2001, (filed on August 10, 2001) the employer checked “All Benefits Controverted” and listed the following as its reasons for controverting:


“-AOE/COE


-No medical evidence linking illness/injury to work at International Seafoods.


-According to investigation by international Seafoods no evidence of ammonia leak or noxious fumes released by oil burner.”  


The employee was seen for follow-up with Dr. Endres on April 25, 2001.  In his April 28, 2001 report, Dr. Endres notes “marked improvement in the eardrum on the right side” and recommended the employee continue with drops for four additional days.  In his “Impression” section, Dr. Endres noted:  “Continued improvement, right ear.  It does not seem to me that the ear disease is related to his recent fall.”  (Id.)


On July 10, 2001, the employee was seen by Marius H. Panzarella, M.D.  Dr. Panzarella’s July 10, 2001 report provides:


I have no comment on the etiology of the patient’s initial symptoms, but it is certainly possible that for some reason he fell and may have sprained his neck and it would not require a great deal of trauma to cause significant cervical pain and symptoms of radiculopathy considering the amount of narrowing of his cervical canal and neural foramina as described on the report of the cervical spine x-rays and MRI.  He has apparently been responding to treatment and I feel he should continue with his physical therapy and would add an anti-inflammatory medication.  I plan to see him in follow-up in two to three weeks.  We will reinstitute the intermittent cervical traction in therapy and if this continues to be affective, a home unit would be recommended.  I would anticipate that ultimately the patient would be able to return to work, but it may be several months before he is able to do his regular work.  If improvement was not satisfactory over time, it is possible that he may be candidate for surgical treatment.  


On July 12, 2001, the employer filed a second controversion denying all benefits.  The listed reasons for the controversion included the following:

1.
The injury, condition, and/or disability did not arise out of or in the course and scope of employment.  Per Dr. Donald Endres’ report of 04/25/01, employee’s ear disease is not related to the alleged work condition of 03/20/01.  See Dr. Endres’ report of the same date.  Per Dr. Kenneth Pervier’s report of 04/16/01, there is no history to indicate trauma, bruises or injured areas of the body, or head, or neck, even though employee was seen at the emergency room on 03/20/01.  See Dr. Pervier’s report of the same date.  

2.
Employee’s work is not a substantial factor in his injury or disability, if any.  Per Dr. Pervier’s report of 04/16/01, the employee’s examination was grossly positive with nonorganic findings with what appears to be gross symptom augmentation and possible conversion type symptoms.  


Following our first decision, the parties developed additional evidence regarding the employee’s claim.  Dave Mellor, a fleet manager (maintenance) for the employer, testified by deposition on October 25, 2002.  He testified that he is familiar with the oil burners used at the employer’s plant.  At page 7 he testified that burning oil or rags takes several hours.  He testified that after a burn, there is always ash in the bottom of the burner.  He testified that on the day the employee claims he was injured, he checked, and the burner at plant 1 had not been used.  It was cold, and there was no ash in the bottom.  When he checked the burner, he did not notice any unusual smells.  (Id. at 10 - 12).  


Ricardo Medina, a production manager for the employer, testified by deposition on October 25, 2002.  He testified that he found the employee lying on the floor by the “ISA Building” shortly before 1:00 o’clock, the day of his injury.  He waited with the employee approximately 15 to 20 minutes until the ambulance arrived.  He did not notice any obvious signs of injury to the employee during this period.  He testified that he did not believe the oil burner was in operation that day.  The only complaints he remember from the employee was that he was cold.  


Eric McFarlin, an emergency medical technician (EMT) III with the City of Kodiak, testified by deposition on October 25, 2002.  He testified in general his procedures when responding to a call.  When he responded to the employee’s scene, Mr. McFarlin noted:  “Found that his skin was cool, he was pale, his color was slightly pale, and we found no indication of trauma or any inhalation injuries.”  He stated that any trauma noted would have been in his report.  He also did not note any evidence of an inhalation injury.  (McFarlin dep. at 10 - 11).   He testified the employee was disoriented and not answering questions, but mentioned the word “poison” several times.  (Id. at 15 - 19).  Craig Stratman, Mr. McFarlin’s partner and an EMT III, testified consistent with Mr. McFarlin’s deposition in his October 25, 2002 deposition.  Mr. Stratman did vaguely recall the incident with the employee, however, Mr. McFarlin wrote the report from March 20, 2001.  


Steven Smith, M.D., testified by deposition on November 4, 2002.  Dr. Smith served as the emergency room physician when the employee initially presented to the hospital.  Dr. Smith testified regarding his emergency room treatment of the employee as follows:    

I can start with the subjective at the top of the page, which is: Transported via the medics, found minimally responsive at place of work. Patient complained about fumes, ammonia however plant manager and fire department found no fumes.

Complaints of poison, which is in quotes, when asked again via the interpreter, about fumes. Since patient was primarily Greek speaking, we had an interpreter here to help.

Patient ‑‑ or apparently had called wife before ambulance arrived and had complained about headache, in quotes, all over, nauseated, vomited three to four times, he had no numbness of arms and legs, he felt dizzy, no vertigo. And glucose or Glucometer check in the field was 94.

The objective, or the actual physical exam at that point: He was arousable to name, mumbles a few words, follows only simple commands. A normal cephalic, which would indicate no evidence of trauma to his head, his tympanic membranes were clear.

PERRLA is pupils are equal, round and reactive to light and accommodation. Extra occular movements are intact without nystagmus, the fundi were normal. Nares is normal, mouth is dry, throat is normal. His neck was supple. Lungs were clear in the lateral fields bilaterally. Cardiac exam indicates regular S1 and S2 without a murmur. No peripheral edema. Abdomen is soft and nontender.

Neurologic exam. Cranial nerves two through 12 are intact, his strength was 5/5 of the major groups. He had symmetric movements, no posturing was noted. DTRs, or deep tendon reflexes, were two plus at the biceps, quadriceps, and ankles. He withdraws feet and toes bilaterally.

Then it goes on to CT or CAT scan of the head. No bleeding or evidence of subarachnoid hemorrhage, which was a major concern, or subdural or epidural bleeding.

Then we go on to say that the patient's wife was consented for a lumbar puncture, consent was signed. And then the L3‑L4 intervertebral space was entered without difficulty, or post prep. Clear spinal fluid was obtained, no white blood cells and one red blood cell.

Then we go on to say, the patient was given fluids, both IV and orally, with improvement. By the time of discharge his headache had diminished, he was not dizzy, he was able to walk out of ER without distress.

And then my assessment was a headache, which I did not feel was secondary to subarachnoid or to trauma. He was discharged home stable, and then given general precautions.

Q. Doctor, why did you do the lumbar puncture on Mr. Giannopoulos?

A. My main concern was if you have a patient who is, number one, minimally responsive and had previously been complaining about headache, we first have to worry if an event had occurred inside the head, either an aneurysm causing a subarachnoid hemorrhage, you have to look for tumors, you have to look for evidence of trauma, and so we performed the CT prior to that. And then the lumbar puncture is still the gold standard to really assess for whether there's been bleeding into the cerebral spinal fluid.

Q. And based upon the testing you did and the evaluation you did of Mr. Giannopoulos, did you see any evidence that he had been subjected to any form of trauma?

A. Not that we were able to discern.

Q. Did you see any evidence that he had been subjected to any toxic exposure?

A. Not that I could determine.

Q. Mr. Giannopoulos apparently was found at the scene with what has been reported as an altered state of consciousness. Were you able to determine what may have caused that?

A. No, I was not.

Q. Had you seen any evidence of a toxic exposure in Mr. Giannopouios, would that be reported in your notes?

A. Yes, it would have.

Q. Had you found any sign that he had been subjected to any form of trauma, would that have been reported?

A. Yes.

Q. Do you know whether you did a full body examination of Mr. Giannopoulos?

A. Yes, I would have.

Q. Would you have reported any findings in that examination?

A. Any abnormal findings would always have been reported.

Q. Do you have any indication ‑‑ or do you see any indication in your notes that Mr. Giannopoulos may have fallen either down a set of steps or just on to the ground?

A. All I have is, you know, a history, I don't see any, or did not see any obvious trauma that would corroborate that, so fortunately had that occurred he didn't sustain any obvious trauma.

Q. Do you have any recollection of him telling you or anyone telling you that he fell down steps?

. . . 

A. I just have what was reported, and so I don't have anything to add beyond my written notes there.

Q. Do you have any recollection of speaking to Dr. Halter concerning Mr. Giannopoulos at the time that Mr. Giannopoulos was in the emergency room?

A. No, I do not.

Q. Do you see anything in your notes that would lead you to relate to Dr. Halter that Mr. Giannopoulos fell down a flight of stairs?

A. No, I do not.

Q. Had you been informed that he had fallen, either by himself or by other individuals, is that something you would have noted in your report

. . . 

A. Yes, it would have.  

(Dr. Smith dep. at 10 - 16).  


Dr. Smith testified that a nurse noted “localized pain” at approximately 1:30, without defining a location.  (Id. at 18).  Dr. Smith acknowledged that the employee was “confused” until approximately 3:00 in the afternoon.  (Id. at 17).  Dr. Smith admitted that a short fall of approximately 5 steps may not reveal any specific trauma.  (Id. at 19).  Dr. Smith testified that his discharge notes indicate:  “By time of discharge, headahces diminished, not dizzy, able to walk out of emergency room.”  (Id. at 27).  No x-rays or MRI’s were taken of the employee’s neck on the date of injury.  (Id. at 28 - 29).  


David Chaplin, M.D., an orthopedist, testified by deposition on October 14, 2002.  Dr. Chaplin examined the employee at the request of the employer on March 26, 2002 as part of a panel with Linda Wray, M.D., a neurologist.  Dr. Chaplin testified that the panel diagnosis was:


When we say him we diagnosed that he had degenerative cervical disease, that’s degenerative changes in the cervical spine, which predated and were unrelated to an injury of 3-20-01; and that he had a headache with temporary amnesia, unrelated to specific conditions related to his work on 3-20-01 with no plausible clinical explanation for his continued symptomatology.  

(Dr. Chaplin dep. at 9).  


Dr. Chaplin testified that assuming there was a traumatic injury in March of 2001, it would not have caused the degenerative condition that the MRI taken in April, 2001 revealed.  (Id. at 10).  Further, Dr. Chaplin did not feel the disc protrusion at C3-4 was caused by the March 2001 injury or in any way contribute to that condition.  (Id. at 12 - 13).  He testified that if the employee had fallen hard enough to lose consciousness, there would be some signs of trauma. (Id. at 15).  Dr. Chaplin opined:  “[H]is subjective complaints are implausible in that they’re reproduced by nonantomic manipulations.”  Dr. Chaplin did not have an explanation for the employee’s altered state of consciousness on the date of his injury. (Id. at 24).  Dr. Chaplin acknowledged that it was possible that the employee’s disc herniation and annular bulging occurred on March 20, 2001. (Id. at 30).  Dr. Chaplin testified that trauma to a degnerating spine can increase symptomology. (Id. at 32).  Dr. Chaplin testified that the employee’s degenerative neck condition was aggravated by a fall. (Id. at 47).  However any aggravation would be temporary in nature. (Id. at 49).  


Loren Halter, D.O., the employee’s attending physician, testified by deposition on October 24, 2002.  Dr. Halter testified he first saw the employee after March 20, 2001, on March 23, 2001 with complaints of dizziness.  (Dr. Halter dep. at 8).  He testified that on May 19, 2001 he diagnosed the employee with “post traumatic headache secondary to a traumatic fall” and “cervical disk injury secondary to a traumatic fall.  (Id. at 12).  Eventually Dr. Halter referred the employee to Marius Panzarella, M.D.  Regarding Dr. Panzarella’s July 10, 2001 report, Dr. Halter testified as follows:


Q.
Okay.  On page 2 under the discussion section of that report, Dr. Panzarella says in the second line, “I have no comment on the etiology of the patient’s initial symptoms, but it is certainly possible that for some reason he fell and may have sprained his neck, and it would not require a great deal of trauma to cause significant cervical pain and symptoms of radiculopathy considering the amount of narrowing of his cervical canal and neural foramina as described on the report of the cervical spine x-rays and MRI.”


Doctor, would you agree with Dr. Panzarella with regards to the susceptibility of injury?

A. Yes, I would. 

(Id. at 16).


Dr. Halter testified he believes the employee fell down some stairs, and that the fall in March of 2001 is a substantial factor  in producing his current neck, shoulder, headaches, and dizziness  complaints. (Id. at 23).  Dr. Halter also referred the employee to Louis Kralick, M.D.  Regarding Dr. Kralick’s September 16, 2002 report, Dr. Halter responded:


Q.
And on page 3 o Dr. Kralick’s report, he says, in view of the level of cord compression noted on the MRI scan, consideration should be given to an anterior decompression and reconstruction at the C3-4 level.  It is unclear whether this would improve his persistent left arm symptoms which actually seem to be his main complaint at present.  It is certainly possible that the central disk herniation noted at C3-4 was caused by the fall which he says occurred down some steps in March 2001, even though this may be – have been superimposed on a preexisting spondylitic condition of the cervical spine.  Would you specifically agree with that proposition?


A.
I would.  That basically what I testified to earlier.  I agree wholeheartedly with it.  


Q.
Doctor, you  -- in your opinion, is it probable that the fall down the stairs in March of 2001 was a substantial factor in the neck, shoulder, and arm complaints that Mr. Giannopoulos has complained of since that date?


A.
Yes, I agree.  I think in all medical probability it was the contributing factor.  


Q.
Okay.  And if he had preexisting degenerative changes, as I believe you testified he probably did, would that fall have aggravated, accelerated or combined with the preexisting changes to bring about the need for treatment at the time it did or in the way it did?


A.
Yes, it would.  It would have caused the problems that the patient has complained of at the present time. 

(Id. at 24 - 25).


Dr. Halter continued:  


Q.
Doctor, let me represent to you that Mr. Giannopoulos has testified that on the morning in question he began to feel ill, he vomited, he sought to get out of the building, that he remembers being at the top of a flight of approximately five or six steps, and that he next remembers waking on the floor on the – at the bottom of the steps on his buttocks.  He then recalls getting up from that, basically crawling or pulling his way out of the building where he collapsed on the ground. 


So Doctor, I’d like you to assume that both of those – that that – that testimony is accurate and that he has no direct recollection of falling, but does recall standing at the top of a flight of four or five steps and awaking on the floor on the bottom on his buttocks, and additional that he collapsed outside where he was found nonresponsive.


Doctor would you infer from him recalling that being at the top of the steps and awaking at the bottom of the steps on his buttocks when he was trying – rushing to get out of the building, that there was probably a fall down the steps.


I would assume that.  That’s his sworn testimony and he’s sworn to tell the truth.  I would expect that to be the truth.  If he so stated that, then I would believe him.  I have no reason to not believe him. 

(Id. at 51 - 52).


The employee testified again at the November 6, 2002 hearing consistent with his prior hearing and deposition testimony.  At the November 6, 2002 the employee had the assistance of an interpreter, Maria Baskous, as his native language is Greek.  


The employee’s spouse, Maria Gianoppoulos testified at the November 6, 2002 hearing, also with the assistance of the interpreter.  She has been married to the employee since 1998.  She testified that prior to March of 2001 the employee was very active and worked long hours.  Also, prior to 2001, the employee never complained of any neck pain or headaches.  She testified the employee called her at around 10:00 or 10:30 in the morning complaining of a headache and thought he may have drank too much coffee.  


She testified she called the employee’s work around 1:00 p.m. and was told by “Jim” that the employee was sick and taken to the hospital.  She immediately went to the hospital and testified the employee did not respond for one to two hours.  She testified that when he did come around he said “poison, poison.”  She stated that the employee vomited a little, and his condition slowly improved.  She testified he told her, “I fell Maria” in Greek.  She testified that eventually the employee began talking coherently and he told her his head hurt, and that he also hurt his shoulder, neck, arm and fingers.  She testified that around 7:00 p.m. she and an interpreter helped the employee to their car and she took the employee home.  She testified she spoke briefly with Dana Carros before they left the hospital.  


She testified that after returning home, the employee has not worked and that she massages his left side, in particular his neck, several times per day.  Also since the injury, she stated that the employee is no longer energetic.  She testified that the employee has become very nervous, forgetful, and often repeats himself.  


Rey Agonoy testified at November 6, 2002 hearing.  He worked for the employer as chief engineer from 1989 through 1998, working with the employee for two to three years.  He stated he is familiar with the compressor room, and refrigerant leaks;  the refrigerant used was ammonia.  If there was an ammonia leak, fans would clear the room within five to eight minutes.  Mr. Agonoy testified that early in the morning, around 8:00, he saw the employee walking around the employer’s premises, and noticed smoke coming from the oil burner.  He believes the employee to be a truthful person.  


Jerry Ensley testified at the November 6, 2002 hearing. He worked with the employee as his supervisor from 1997 to 1999.  He stated the employee was a good worker and never noticed him to complain of pain.  


Dana Carros testified again at the November 6, 2002 hearing consistent with his previous testimony.  He has worked with the employee since 1991.  He testified he rode in the ambulance with the employee.  Because the employee kept mumbling something about “poisons” when he returned to the employer’s facility he investigated finding no chemical leaks.  He testified a few days later he went to the employee’s house to fill out and incident report.  He stated that had the employee mentioned he “fell” or had “fallen” he would have put it in his report.  He recalls the employee feeling sick at that time.  


The employee argues that he has raised the presumption that his injured his back while working for the employer.  He asserts that the overwhelming credible evidence supports his theory that he fell down a set of stairs at work.  The credible evidence demonstrates that the fall caused his currently upper extremity complaints and he has suffered a compensable injury.  


The employer argues we should dismiss the employee’s claim in its entirety.  The employer argues that there is no evidence to support his assertion that he fell at work.  The employer asserts that the complete lack of documentation of any fall, trauma, or exposure requires a determination that the employee was not injured at work, and his claim is not compensable.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

"In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes within the provisions of this chapter.”  AS 23.30.120(a)(1).  The presumption also applies to claims that the work aggravated, accelerated or combined with a preexisting condition to produce a disability or need for medical treatment.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  Furthermore, in claims based on highly technical medical considerations, medical evidence is needed to make the work connection.  Id., 316. The presumption can also attach with a work-related aggravation/ acceleration context without a specific event.  Providence Washington Ins. Co. v. Bonner, 680 P.2d 96 (Alaska 1984).  


Application of the presumption is a three-step process.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  An employee must establish a "preliminary link" between the claimed conditions and his work.  For the purpose of determining whether the preliminary link between work and the claimed conditions has been attached, we do not assess the credibility of witnesses.  Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989);  Hoover v. Westbrook, AWCB Decision No.  97-0221 (November 3, 1997).  The claimed condition is then compensable if the work is a substantial factor in bringing it about.  Burgess, 317.  The work is a substantial factor if:  (1)  the condition would not have occurred at the time it did, in the way it did, or to the degree it did but for the work and (2) reasonable people regard the work as a cause of the condition and attach responsibility to it.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).


The employer must then rebut the presumption by producing substantial evidence the conditions are not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  The Grainger court also explained that there are two possible ways to overcome the presumption:  (1)  produce substantial evidence which provides an alternative explanation which, if accepted, would exclude the work as the cause of the conditions; or (2) directly eliminate any reasonable possibility the work was a factor in causing the condition.  The same standard used to determine whether medical evidence is necessary to establish the preliminary link is also necessary to overcome it.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  An employer may rebut the presumption of compensability by presenting expert medical opinion evidence the work was probably not a cause of the claimed condition.  Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992).  Evidence used to rebut the presumption is examined by itself to determine whether it is sufficient to rebut the presumption.  Wolfer, at 869.  Medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's claimed condition without ruling out its work-relatedness.  Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993).


If the presumption is rebutted, the employee must then prove, by a preponderance of the evidence, his work was a substantial factor which brings about the condition or aggravates a preexisting ailment.  Wolfer, at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 


Applying the presumption analysis described above to the evidence in this claim, we find as follows:  We first consider whether the presumption attaches.  We find, based on the testimony of the employee, and the testimony and opinions of Dr. Halter, supported by the reports of Drs. Kralick and Panzarella, that the employee’s current condition is related to a fall at work.  We find this is corroborated by the testimony of Mrs. Gianappoulos that the employee told her “I fell” as he was becoming more clear headed.  Statements made during medical treatment or a present sense exception/excited utterance are inherently reliable.  (See, Evidence Rule 803(1), (2), (3), (4).  Specifically, we find, based on the employee’s testimony, that the only logical conclusion is that the employee fell at least once while exiting the building in a hurry.  Accordingly, we conclude the presumption has attached that the employee’s claim is compensable. 
 


We next determine whether the presumption is rebutted.  We find, based on the opinion and testimony of Dr. Chaplin, in conjunction with the opinion of Dr. Wray, and the testimony of Mr. Carros, that the employee was not injured in the course and scope of his employment.  Dr. Chaplin specifically testified that the employee’s injuries could not have caused his current problems, if in fact the employee actually fell.  There was no noted trauma or any noted sign of an exposure injury.  


Because the employer has rebutted the presumption, we review the record as whole to determine whether the employee has proved his claim, by a preponderance of the evidence, that the March 20, 2001 injury is the cause of his current disability.  We conclude he has.


We find the employee to be very credible.  AS 23.30.122.  The employee has testified consistently and candidly.  Even though remembering falling would certainly be beneficial in proving his claim, the employee has consistently stated that he can not remember how he got to the bottom of the stairs.  We find the only logical conclusion a reasonable person could come to would be that the employee fell down or slumped down the stairs.  We also find that the employee would have impacted the ground when he slumped over the second time.  


We find Dr. Halter, the employee’s attending physician, thoroughly and logically explained that a minor fall could aggravate, accelerate or combine with a preexisting degenerative condition to cause the employee’s current condition.  We find the employee had not complained of any neck or shoulder problems prior to the March 20, 2000 fall.  We give little weight to Dr. Chaplain’s opinion that a minor fall could not cause the employee’s injury.  We conclude the employee suffered a compensable, work-related injury on March 20, 2001.  

Attorney’s Fees and Costs.


The employee seeks an award of attorney’s fees associated with his successful claim for benefits. AS 23.30.145, provides in pertinent part:


(a)
Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded;  the fees may be allowed only on the amount of compensation controverted and awarded.  . . . In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.  


(b)
If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs of the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


We find the employer controverted and otherwise resisted paying the employee benefits.  We conclude we may award attorney's fees under subsection .145(b).  We find we may also award an actual, hourly award under AS 23.30.145(a).  (See, Cowgill v. State of Alaska, AWCB Decision No. 02-0252 (December 5, 2002)).  


Our regulation 8 AAC 45.180(d) requires that a fee awarded under subsection 145(b) be reasonably commensurate with the work performed.  It also requires that we consider the nature, length and complexity of the services performed, as well as the amount of benefits involved.  We find this matter was hotly contested by competent counsel.  We find the primary issue pursued herein, medical benefits, to be of the utmost importance to employees.  We also note the significant amount of time loss benefits sought and prevailed upon (we reserve jurisdiction should disputes arise).  


We find practice in the Workers' Compensation forum to be contingent upon prevailing upon issues presented to the Board.  We find the employee's counsel has practiced in the specialized area of workers' compensation law for several years.  Mr. Constantino seeks a fee based on a rate of $215.00 per hour, and $85.00 per hour for his paralegal staff.  We find these rates to be reasonable in this case.  


Mr. Constantino has redacted the hours claimed for his unsuccessful (although novel) request for interim compensation.  Mr. Constantino has detailed 78.95 hours in his affidavits of fees.  We find these hours reasonable in light of the importance of medical benefits and other significant benefits involved.  We will award a total of $16,974.25 for a reasonable attorneys fee (78.95 X $215.00).  


Regarding paralegal costs, the affidavits reflect total paralegal hours of 7.85 hours at $85.00 per hour.  We find this rate and the hours billed to be reasonable.  We conclude $667.25 shall be paid for reasonable and necessary paralegal costs. 


We find all of the $1,842.80 in other costs claimed by the employee to be reasonable and necessary and awardable under 8 AAC 45.180(f).  Total costs due are $2,510.05 (667.25 + 1842.80).  The employer shall pay a total of $19,484.30 for attorney’s fees and costs


ORDER
1. The employee suffered a compensable, work-related injury on March 20, 2001.


2.
The employer shall pay a total of $19,484.30 for attorney’s fees and costs


Dated at Anchorage, Alaska this 18th day of December, 2002.
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Philip Ulmer, Member

     If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

     If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of CONSTANTINO  GIANNOPOULOS employee / applicant; v. INTERNATIONAL SEAFOODS OF ALASKA, INC., employer; ALASKA NATIONAL INS. CO., insurer / defendants; Case No. 200110225; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 18th day of December, 2002.

                             

   _________________________________

      




   Shirley A. DeBose, Clerk
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� These medications are used to fight bacterial infections.
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