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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                            Juneau, Alaska 99802-5512

	

       )

MARY E. SAMUEL,
  
) 



)

                                              Employee,
)

                                                   Applicant,
)



)

v.

)



)

ALASKA RENT A CAR, INC.,
)

Employer,
)



)

and

)



)

ALASKA NATIONAL INS. CO. - A,

)

                                             Insurer,

)

                                          Defendants.
)


)
	)


	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200023997
AWCB Decision No. 02 - 0269

Filed with AWCB Fairbanks, Alaska

on December 18, 2002



We heard the employer’s Petition to Strike on the written record at Fairbanks, Alaska on November 14, 2002.  Attorney Joe Kalamaridies represents the employee. Attorney Michael McConahy represents the defendants. The record closed when we met on November 14, 2002.

ISSUES


Whether to grant the employer’s petition to strike the second independent medical evaluation (SIME) report prepared by John C. Chiu, M.D., on the grounds that: (1) Dr. Chiu's selection by the Board's designee as the physician to perform the SIME was improper; (2) Dr. Chiu failed to follow the board's instructions and violated AS 23.30.095(k); (3) Dr. Chiu's evaluation was not independent or impartial; and (4) the employer is entitled to cross-examine Dr. Chiu under 8 AAC 45.052 (c).
SUMMARY OF THE EVIDENCE
On September 7, 2000, the employee aggravated her pre-existing lower back condition when she fell from her chair while working for the employer. She chose George E. Allen, D.C., as her attending physician. Disability Certificates provided by Dr. Allen in July, August and October 2001, diagnose the employee as suffering from "aggravation of low back injury" and "exacerbation of herniated disc."

On September 28, 2001, the employee was examined by Patrick Radecki, M.D., a physiatrist, for an employer-sponsored independent medical examination (EIME). According to his report, Dr. Radecki's impressions were: 

1. Chronic low back pain since March 8, 1988, with a waxing and waning of symptomatology. 

2. Suspected herniated nucleus pulposus at L5-S 1 with mild SI radiculopathy, with ankle reflex absent March 8, 1988. The suspected disc herniation at L5-S1 in 1988 would be quite consistent with the MRI which shows an L5-S 1 disc on the right, relatively large in size. 

3. Discogenic changes at L4-5 with annular bulging and with annular bulging as well at L3-4. There are Schmorl's nodes at L3 and L4 vertebral bodies, again consistent with degenerative changes in the lumbar spine. 

4. Narrowing of the L4-5 disc based on August 5, 1989 x-ray. 

5. Left knee sprain, May 7, 1993, resolved. 

6. On-the-job injury June 2, 1994 with lumbosacral sprain or strain in which she fell back, rolling onto her back and shoulders. This was felt to aggravate her pre-existing condition of chronic low back pain with the clinically reported lumbar herniated disc. 

7. History of aggravation of neck and low back pain, March 1995, related to motor vehicle accident. This had improvement in symptomatology with treatment. 

8. Incident on September 7, 2000 at which time she fell off a chair. This seemed to aggravate her chronic low back pain complaints.

Dr. Radecki determined that the employee's "complaints of September 7, 2000 represent a temporary aggravation of her pre-existing condition.” Dr. Radecki found that the employee's September 7, 2000 injury required no further treatment. Dr. Radecki concluded that lumbar surgical intervention was not necessarily a result of her September 7, 2000 injury. He stated: 

There is no evidence that she had any objective injury related to her fall of September 7, 2000. The claimant's symptomatology, on examination back in 1988, was quite consistent with what was found on her MRI recently. Thus, the MRI merely confirmed that she had a right S1 radiculopathy most likely in the past, related to the herniated disc, which was most likely related to her aerobic exercises at college when she was in her early 20s. 

Today, she actually has normal reflexes and no sensory loss in the S1 nerve distribution, and surgery would not be indicated in the absence of weakness, sensory loss, or atrophy. She merely has some subjective paresthesia with certain maneuvers, which is quite a good outcome relative to a herniated disc, considering the size of her herniated disc. Surgery would not be indicated. 

Dr. Radecki found that the employee reached medical stability, as defined by the Alaska Worker's Compensation Act, "by the end of November 2000, which would have been 45 days after her incident." Dr. Radecki further found that the employee did not have a "ratable permanent impairment directly related to her September 7, 2000 work injury", stating: 

Her complaints are completely explained based upon her pre-existing condition. Her jaw pain resolved. Her neck pain pre-existed and is most minor and indicates no new injury. There is no evidence of injury in her shoulders. Her low back complaints are quire consistent with her pre-existing radiculopathy and discopathy predicted in 1988. Thus, there is no new PPI with her having returned to her pre-injury status. 

Dr. Radecki found that as of September 28, 2000, the employee was capable of returning to her regular duties and full-time work for the employer, with a few exceptions based on her pre-existing condition. He said: "Any job restriction would be secondary to pre-existing conditions and not the incident of September 7, 2000. As noted, the restrictions would be lifting hoods and changing fluids and detailing or washing cars." 

In addition, on October 1, 2001, as part of the EIME, Richard L. Peterson, D.C., conducted a detailed review of the employee's medical records. Dr. Peterson concluded that the employee suffered from a pre-existing condition, and not as a result of the incident of September 7, 2000. 

 Upon reviewing the reports of Drs. Radecki and Peterson, Dr. Allen responded by letter dated November 7, 2001, stating his disagreement with their findings: 

Based upon the history of the injury as related by Ms. Samuel, the findings during the evaluation, including observations during the period of time following the injury, the M.R.I., and Dr. Pierson's (sic) evaluation, it is apparent that Ms. Samuel has a mechanical defect that needs to be evaluated and treated by a neurosurgeon. Ms. Samuel’s condition is unstable and based on the recent past, severe disabling exacerbation will continue to occur. This condition will not resolve with time alone. 

At a prehearing conference on January 15, 2002, the parties stipulated to proceeding with an SIME. On April 1, 2002, our designee gave notice of her selection of Dr. Chiu, a neurosurgeon with California Back Specials Medical Group, in Newbury Park, California, for purposes of conducting the SIME. 

On April 9, 2002, the employer objected to the selection of Dr. Chiu, on the basis that the SIME dispute was between the employee's attending physician, a chiropractor, and the EIME physicians, a physiatrist and a chiropractor; and the employee was never seen or evaluated by a neurosurgeon; Dr. Chiu is a neurosurgeon. In short, the employer contends Dr. Chiu is not an appropriate selection for resolving the SIME dispute between the attending and EIME physicians.

On April 23, 2002, our designee instructed Dr. Chiu by letter of his need to be "truly independent."  She instructed Dr. Chiu to review the medical records and that "[I]f you believe additional x-rays or film studies would assist you in your examination, you may have the x-rays taken if the employee agrees to submit to the procedure.”  Dr. Chili was instructed that "If you want to perform any other studies, please contact the Board first." 

Dr. Chiu was requested to answer the following questions, including the basis and medical rationale for his opinions: 

1. What is your diagnosis for any injuries or conditions related to the September 7, 2000 injury? 

2.  Did the 09/07/2000 injury aggravate, accelerate, or combine with a pre-existing condition to produce the need for medical treatment or the disability? 

a. If so, did the aggravation, acceleration or combining with the pre-existing condition produce a temporary or permanent change in the pre-existing condition? 

b. If not, can you rule out the injury as a substantial factor in the aggravation, acceleration, or combining with the pre-existing condition? 

c. If not, do you have an alternate cause for the current condition? 

3. What specific additional treatment, if any is indicated/recommended and is this treatment related to the September 7, 2000 injury? 

4. Based upon the following Alaska Workers' Compensation Act definition, is [the employee] medically stable? On what date was medical stability reached, or on what date do you predict medical stability? . . . .

Dr. Chiu was further instructed that "Alaska statutes require that your SIME report be furnished to the Board and the parties within 14 days after the examination is concluded. Please forward your report to me and mail a copy of your report directly to each of the parties.” 

On May 2, 2002, Dr. Chiu conducted an examination of the employee. Dr. Chiu gave his diagnostic impressions of: "1. Post-traumatic herniated lumbar disc with lumbar radiculopathy  [and] 2. Post-traumatic lower thoracic strain/disc disease." Dr Chiu recommended the following procedures: “1. X-rays of appropriate areas for further assessment; 2. MRI scan of the lumbar spine for further evaluation; 3. EMG of the right lower extremity for further assessment; 4. Moist heat and exercise program.” 

Additionally, Dr. Chiu indicated that he had already conducted an EMG and MRI scan of the employee, even though he had not sought authorization from this Board to do so. Dr. Chiu concluded that "[t]here is no question Mary Samuel suffered injuries as described above and under DIAGNOSTIC IMPRESSION as a result of the industrial accident." Dr. Chiu recommended that the "surgeries of provocative lumbar discogram and microdecompression endoscopic lumbar discectomy with Holmuim laser thermodiskoplasty" be performed for "relief of her post-traumatic herniated lumbar disc symptoms." 

Additionally, Dr. Chiu recommended surgery, providing the following description and advantages: 

1. It is done as an out patient and is a "same day surgery". There is no hospitalization required. 

2. It is a less traumatic percutaneous endoscopic (anthroscopic) procedure physically and psychologically. 

3. The incisional wound is tiny and is closed with a small band-aid. 

4. The cost of surgery is approximately 40% less than a conventional spinal discectomy. 

5. The economic savings for the employee and employer are significant due to earlier return to work. 

6. It is done under local anesthesia with much minimal risk. 

7. The patient begins an exercise program on the date of surgery. 

8. New advanced laser thermodiskoplasty: Holmium laser (at lower non-ablative energy level) is applied for disc shrinkage through tightening effect of collagen/disc tissue to decompress the disc further. 

9. In addition, during laser thermodiskoplasty, it also will likely destroy the pain fibers or sinovertebral nerve fibers at the annulus for pain relief. 

10. Of course, my surgical triad approach and critical "fan-sweep maneuver" further facilitate the disc decompression and improve the surgical result. 

11. Multiple level spinal discectomy secondary to disc herniation is practical at one sitting with minimal or no risk. 

12. This procedure can be done for high risk anesthesia patients including markedly obese patients, emphysema, and cardiac conditions with local anesthesia at much less risk. 

13. Continuous intraoperative neurophysiological/EMG monitoring, and direct endoscopic monitoring will significantly reduce the chance of inadvertent injury of neural structure. 

Dr. Chiu also offered to perform this surgery himself: "By writing this letter, I am requesting workmen's compensation insurance company to approve her for the surgery of microdecompressive endoscopic discectomy as an outpatient for relief of her disc symptoms.” Dr. Chiu anticipated that following such surgery, "she will require 2-4 months of postoperative spinal exercise/rehabilitation (physiotherapy) program in order for her to "return 'to work' or reach a permanent and stationary status for vocational rehabilitation." Dr. Chiu dated his report May 4, 2002. According to attorney McConahy, however, it was not received by the employer's attorneys until June 14, 2002. 

On June 20, 2002, the employer requested the opportunity to cross-examine Dr. Chiu as to “the facts relied on in forming any conclusions, the medical and/or psychiatric basis for any such conclusions, the precise subjective history elicited from the employee, . . . and the nature and extent of any and all medical records relied on. . . .”

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(k) provides the bases for ordering an SIME and choosing the evaluating physician. It states: 

In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability evaluation, the board may require that a second independent medical evaluation be conducted by a Phvsician or Physicians selected bv the board from a list established maintained bv the board. 

In selecting an SIME examiner under AS 23.30.095(k), factors set forth at 8 AAC 45.092(e) should be considered, in the following order: 

1.  the nature and extent of the employee's injuries; 

2.  the physician's specialty and qualifications; 

3. whether the physician or an associate has previously examined or treated the employee; 

4.  the physician's experience in treating injured workers in this state or another state; 

5.  the physician's impartiality; and 

6.  the proximity of the physician to the employee's geographic location. 

As to the employer’s allegation that Dr. Chiu was improperly selected, we note that at the prehearing conference held on January 15, 2002, the parties agreed that a dispute existed between their respective physicians regarding causation, compensability, medical treatment and medical stability. An SIME form was filed which did not contain a stipulation as to the medical specialty of the physician to be selected to perform the SIME. The prehearing conference summary also reflects, "The parties stipulated to allow the Board's designee, at the time of processing, to determine the appropriate specialty. A physician off the Board's list will be selected." 

As mentioned, following the designation of Dr. Chiu as the SIME physician, the employer objected to his selection. The employer cited as grounds that Dr. Chiu is a neurosurgeon, and the employee has not been seen or treated by a neurosurgeon. 

The employee approved Dr. Chiu's selection in her responding letter to the designee dated April 17, 2002, asserting that Dr. Allen had recommended she see a neurosurgeon "all along.” The employee contends that because the employer had previously stipulated to allow the Board's designee to choose the SIME physician with the appropriate specialty, the employer waived its right to object to Dr. Chiu based upon its earlier stipulation allowing the designee to make the decision. 

Based on our review of the record, we note the employer did not file a petition or request a hearing prior to the scheduled SIME date, in order to contest the selection of Dr. Chiu. Previously, we have found that the persuasiveness of the employee's request for a second SIME was undermined by the fact that he did not object to the selection of the SIME physician until receipt of that physician's report.  Soplana v. Bell. F. Robert & Associates,  AWCB Decision No. 02-0148 (August 2, 2002) at p.4. While we recognize that the employer did object to Dr. Chiu's selection prior to the SIME, the employer did not petition for a protective order or other relief in order to stay the evaluation. 

In summary, we find the designee is authorized under AS 23.30.095(k) to choose an SIME physician from the list established and maintained by the Board. We base this conclusion on the record indicating that at the prehearing conference of January 15, 2002, the parties stipulated to allow the designee to choose the specialty of the physician. We also find the employer waived its right to object to the selection of Dr. Chiu both by entering the stipulation and by failing to request a hearing on the issue prior to the SIME. We find there is no authority or factual evidence supporting the employer's petition to strike on the basis that the selection of Dr. Chiu was improper. 

Secondly, the employer alleges that Dr. Chiu performed an EMG and MRI without first contacting the Board and obtaining authorization. We find this allegation does not invalidate Dr. Chiu's opinion. Instead, the additional studies provided information to assist Dr. Chiu in making his diagnosis of the employee's low back problems. 

Additionally, the employer contends that Dr. Chiu violated AS 23.30.095(k) by failing to file his report within 14 days after the evaluation was completed. We find the report should not be stricken on that basis. We take administrative notice that many SIME reports are received after expiration of the 14-day deadline. If all of those reports were subject to a petition to strike, the parties would have to have a second SIME in a large percentage of workers’ compensation cases. We find that any delay in this case was insignificant and did not result in prejudice to either party. 

Finally, the employer suggests that Dr. Chiu insufficiently responded to our questions. If the employer believes that Dr. Chiu's report is incomplete, there are two remedies available: The employer can either request the Board's designee to redirect any unanswered questions to the doctor
 or the employer can address its own inquiries to Dr. Chiu pursuant to 8 AAC 45.095{j) (2). There is no provision in the Act or the regulations to strike a report on the foregoing grounds.

The employer argued that Dr. Chiu's report was partial to the employee's position and he did not act independently. As support for this argument, the employer first asserts that the California Labor Code requires that a report in the nature of SIME include a declaration by the examining physician under penalty of perjury that the information contained in the report is true and accurate to the best of his knowledge. Dr. Chiu's report does not contain that declaration. 

We note that Dr. Chiu's report was issued pursuant to the Alaska Workers' Compensation Act, not the California Labor Code, and therefore, the declaration is unnecessary. Moreover, we do not understand the import of this argument on a determination as to whether Dr. Chiu's report was independent and impartial. 

The employer also suggests that the report was not impartial because there is no indication that Dr. Chiu informed the employee he was not acting as her treating physician. Nevertheless, the employee indicated that she was fully aware of the purpose of the SIME and did not regard Dr. Chiu as her personal physician. Finally, we believe it is clear by reading his report that Dr. Chiu performed an independent examination and evaluation of the employee in the course of the SIME, given that he even ordered further diagnostic studies to aid him in reaching his diagnosis and opinion. 

Our designee asked Dr. Chiu what specific treatment, if any, he recommended on behalf of the employee. In response, he outlined the advantages of an advanced microdecompressive endoscopic lumbar discectomy and requested approval for the surgery. Dr. Chiu did not expressly offer his services as the employee's neurosurgeon. Even if he had, the evaluation was at that point completed, and thus we do not perceive the recommendation as partial to the employee. Instead, we view the request for approval of the procedure as stated in terms of offering assistance to the employee to relieve her symptoms and facilitate her recovery from her injury. There is no evidence that Dr. Chiu had seen the employee previously, and therefore, we find his evaluation was independent and impartial with respect to the position of both parties. 

The employer concluded its petition with an argument which asserts that it has the right to depose Dr. Chiu under 8 AAC 45.052(c), and that either the Board or the employee should pay the costs of the deposition. We find this argument has no relationship to the employer's petition to strike. If the employer wishes to pursue this issue, we will allow the employee the opportunity to brief it separately. 

In sum, we find the employer has provided insufficient basis on which to strike Dr. Chiu’s SIME report. Accordingly, we conclude the employer’s petition must be denied.


ORDER

The employer’s petition to strike the SIME report by Dr. Chiu is denied and dismissed.

Dated at Fairbanks, Alaska this 18th day of December, 2002.







ALASKA WORKERS' COMPENSATION BOARD






________________________________________                                





Fred Brown, 
Designated Chairman






________________________________________                                
           Dorothy Bradshaw, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of MARY E. SAMUEL employee / applicant; v. ALASKA RENT A CAR, INC. employer; ALASKA NATIONAL INS., insurer / defendants; Case No. 200023997; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 28th  day of December, 2002.

 







______________________________________

                            
Victoria J. Zalewski, Admin. Clerk 

�








� The designee may also be able to assist the employer resolve with Dr. Chiu the issue of costs of the diagnostic studies.
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