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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             Juneau, Alaska 99802-5512

	JUDITH K. RICHARDSON, 

                                                   Employee, 

                                                            Petitioner,

                                                   v. 

AMERICAN LINEN SUPPLY,

                                                  Employer,

                                                   and 

INSURANCE CO. OF PENNSYLVANIA,

                                                  Insurer,

                                                            Respondents.
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)
	      INTERLOCUTORY 

      DECISION AND ORDER

      AWCB Case No.  200028638

      AWCB Decision No.  02-0271

       Filed with AWCB Anchorage, Alaska 

       on December 19, 2002.


On November 21, 2002, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s petition for an order excluding all evidence from Dr. Woodward and Dr. Neumann from the record due to an excessive change of physicians by the employer.  The petition was reviewed on the basis of the written record.  Attorney Steven Constantino represented the employee.  Attorney Shelby Nuenke-Davison represented the employer and insurer (“employer”).  We closed the record when we met to deliberate on November 21, 2002.  

ISSUES

1. Did the employer have an excessive change of physicians under AS 23.30.095(e)?


2. Should the Board exclude all evidence from Dr. Woodward and Dr. Neumann from the record?

SUMMARY OF THE EVIDENCE


The employee began working for the employer as a stock clerk in 1981.  On March 16, 2000, she filed a Report of Occupational Injury or Illness which stated she had been experiencing numbness and pain in her hands for about 5 to 6 months, worsening in the last 2 months.  (3/16/2000 Report of Occupational Injury or Illness). She went to see Kirk Moss, M.D., that same day, complaining of progressively more pain and numbness in her both of her hands, right greater than left.  Dr. Moss diagnosed the employee with bilateral carpal tunnel syndrome (“CTS”), prescribed splints for both of her wrists, and released her to return to work. (Dr. Moss 3/16/00 Chart Note).  


The employee stopped working for the employer in April 2000 due to numbness in her hands.  She began working at ARC of Anchorage in a position that did not require repetitive use of her hands.  Still, the employee returned to Dr. Moss on June 22, 2000, complaining that her right hand had worsened and the numbness in her hand had increased.  She was again diagnosed with CTS, right greater than left, and prescribed physical therapy and elbow and wrist splints.  (Dr. Moss 6/22/00 Chart Note; 6/22/00 Physician’s Report Form). 


The employee began physical therapy with Teresa Gool, M.S.P.T., on June 27, 2000.  The employee noted some improvement with physical therapy, but still awoke during the night with pain and numbness in her hands.  She was referred to an orthopedist and instructed to continue with physical therapy.  (Dr. Moss 7/17/00 Chart Note).  The employee continued attending physical therapy through August 14, 2000.  


On July 27, 2000, adjuster Nancy Arias wrote to Douglas Bald, M.D., and requested he examine the employee and provide an opinion regarding her condition.  Ms. Arias noted in her letter to Dr. Bald that the employee filed a claim on March 16, 2000 indicating an injury to her left and right hands.  (7/27/00 Wilton Adjustment Service letter to Dr. Bald).  The employee was examined by Dr. Bald for an Employer’s Medical Evaluation (“EME”) on July 29, 2000.  Dr. Bald discussed with the employee her job activities when she worked for the employer.   He noted that the employee’s symptoms were much worse in her right hand than her left hand.  The employee stated the symptoms in her left hand were minor and consisted of minor tingling on occasion which resolves when she shakes her hand out. (Dr. Bald 7/29/00 EME Report).


Dr. Bald noted the employee’s left upper extremity was entirely normal, without evidence of ongoing orthopedic or neurological condition.  He opined there was a possibility she has a significant CTS and an ulnar entrapment syndrome.  However, he did not attribute her symptomatology to her employment with the employer since the job activities she reported were clearly two-handed and she had no ongoing condition in her left upper extremities.  He recommended referral to a neurologist for electrical studies in both upper extremities and additional treatment.  Id.  


 The employee was seen by neurologist Robert Lipke, M.D., on August 7, 2000.  Dr. Lipke examined the employee’s right hand and noted she had a positive Phalen’s test and a positive Tinel’s test.  He ordered X-rays which were normal.  He recommended the employee undergo electromyograms and nerve conduction studies (electrodiagnostic testing), and also utilize anti-inflammatories and night splinting.  (Dr. Lipke 8/7/00 Chart Note).  Electrodiagnostic testing was performed by Michael James, M.D., on August 29, 2000.  Based on the results of the tests, it was Dr. James’ opinion that the employee had severe right CTS and moderately severe left CTS.  He recommended she be considered for carpal tunnel decompression surgery, and that her right side be done first. (Dr. James 8/29/00 Report).    Dr. Lipke reviewed Dr. James, report, noted the employee had severe CTS, and scheduled her for surgery November 13, 2000.  (Dr. Lipke 8/29/00 Chart Note). 


On October 3, 2000, adjuster Nancy Arias wrote to John Ballard, M.D., requesting he examine the employee and provide his opinion and recommendations.  Ms. Arias stated in her letter that the employee’s claim was for her right and left hands.  She also specifically asked Dr. Ballard to address whether the employee’s right hand condition and need for medical care was related to her employment with the employer.    The same question was asked regarding the employee’s left hand.  (10/3/00 Wilton Adjustment Service letter to Dr. Ballard).


The employee was examined by Dr. Ballard on October 6, 2000.  Dr. Ballard noted the employee’s current symptoms were numbness and aching pain in her right hand, with no pain complaints regarding her left hand and arm.  He examined the employee, finding a positive Tinel’s and positive Phalen’s sign on her right wrist, negative on the left.  He found no evidence of intrinsic atrophy in either hand.  Dr. Ballard’s diagnosis was right CTS, which in his opinion was work-related.  Since the employee did not have any current symptoms in her left hand, he did not believe her left hand symptoms were related to her work for the employer.   It was his opinion the employee would benefit from right carpal tunnel release surgery.  (Dr. Ballard 10/6/00 EME Report).


On November 13, 2000, Dr. Lipke performed carpal tunnel release surgery on the employee’s right hand.  (Dr. Lipke 11/13/00 Procedure Report).  The employee was released from regular duty work for a period of 6-8 weeks.  (Dr. Lipke 11/17/00 Release Form).  On February 20, 2001, Dr. Lipke examined the employee and noted her condition had improved.  He stated he would anticipate performing a permanent partial impairment (“PPI”) rating in a couple of months. (Dr. Lipke 2/20/01 Chart Note).  


On March 6, 2001, adjuster Nancy Arias wrote to Holm Neumann, M.D., requesting he evaluate the employee for a determination of medical stability and to provide a PPI rating. (3/6/01 Wilton Adjustment Service letter to Dr. Neumann).  The employee was examined by Dr. Neumann on March 10, 2001.  Dr. Neumann’s impression of the employee’s case was that she has bilateral CTS, severe on the right and moderately severe on the left.  In his opinion the employee was medically stable, and pursuant to the 4th edition of the AMA Guides to the Evaluation of Permanent Impairment, he rated the employee with a 6% whole person impairment.  (Dr. Neumann 3/10/01 Report).  At the request of adjuster Nancy Arias, Dr. Neumann provided a new PPI rating for the employee based on the 5th Edition of the AMA Guides to the Evaluation of Permanent Impairment on March 19, 2001.  The employee’s rating remained at 6%.  (Dr. Neumann 3/19/01 letter). 


On July 10, 2001, Dr. Lipke noted the employee was beginning to develop symptoms in her left hand consistent with CTS, with a positive Phalen’s test and positive Tinel’s test with moderate severity.  He stated the employee may require left-sided carpal tunnel release at some point, and scheduled her for a follow-up appointment in 2 months.  (Dr. Lipke 7/10/01 Report).  When the employee was seen by Dr. Lipke on September 11, 2001, he maintained she had documented CTS through electrodiagnostic studies, and scheduled her for carpal tunnel release surgery for her left hand on October 10, 2001.  (Dr. Lipke 9/11/01 Chart Note).  Dr. Lipke performed carpal tunnel release surgery on the employee’s left hand on October 10, 2001.  (Dr. Lipke 10/10/01 Procedure Report).  


According to an electronic mail message dated October 10, 2001, Diana Main of American International Group Insurance (“AIG”), instructed adjuster Nancy Arias to schedule the employee for another EME, this time specifically with Dr. Woodward.  Ms. Arias did as she was instructed and the employee was scheduled for an EME with Anthony Woodward, M.D., on October 20, 2001.  (8/24/01 e-mail from Nancy Arias to Diana Main). On October 18, 2001, adjuster Nancy Arias wrote to Dr. Woodward requesting he examine the employee and provide his opinion and recommendations.  Ms. Arias asked Dr. Woodward to address whether the employee’s left hand condition and need for medical care was related to her employment with the employer, and whether the employee had any pre-existing condition which would be related to her CTS.  (10/18/01 Wilton Adjustment Service letter to Dr. Woodward).  Dr. Woodward examined the employee on October 20, 2001.  His diagnosis was bilateral CTS, right worse then left.  He found no evidence of any pre-existing condition.  It was Dr. Woodward’s opinion that the employee’s left hand condition is not attributable to her work for the employer.  (Dr. Woodward 10/20/01 Report).  


In a chart note dated November 6, 2001, Dr. Lipke references Dr. James’ electrodiagnostic studies of the employee as evidence that the employee has had aggravation of her CTS on her left side throughout the time period disputed by Dr. Woodward.  He stated it was therefore within reasonable medical probability that most likely the employee did have significant aggravation of her right and left CTS because of her employment with the employer.  (Dr. Lipke 11/6/01 Chart Note).

Employee’s Argument


The employee argued the examinations by the employer’s last two physicians, Dr. Neumann and Dr. Woodward, are unauthorized excessive changes of employer physicians, and that all evidence from Dr. Neumann and Dr. Woodward should be excluded from the record.  The employee maintained that Dr. Bald was the employer’s first EME in this case and that the employer’s subsequent selection of Dr. Ballard constituted its one rightful change of physician.  As Dr. Neumann and Dr. Woodward were subsequent to Dr. Bald and Dr. Ballard, and were not authorized by the employee, they constitute an excessive unauthorized change of physician.  The employee referenced letters from the employer to Dr. Bald, Dr. Ballard, and Dr. Neumann requesting they examined the employee and provide their opinion regarding both her left and right upper extremities.  The employee also cited to the reports of Dr. Bald, Dr. Ballard, and Dr. Neumann which document their examinations of both the employee’s left and right hands.   


The employee noted the employer’s medical evaluations were all coordinated through “The Independent Medical Evaluators, LLC” (“TIME”).  The employee argued TIME should not be considered a “clinic” pursuant to 8 AAC 45.082(c)(2), which allows any physician within a clinic to provide service to an employee without it being a change of physician.  The employee argued the express terms of 8 AAC 45.082(c)(2) demonstrate it only applies to employees.  Finally, it is the employee’s position that because both Dr. Neumann and Dr. Woodward’s opinions were obtained in violation of AS 23.30.095(e), they should be excluded by the Board for all purposes. 

Employer’s Argument

The employer argued it has not utilized excessive EMEs.  Although the employee’s claim was for both of her hands, the employer noted that from March 16, 2000 through July of 2000, she only received treatment for her right hand.  The employer argued the EME by Dr. Bald was in regards to the employee’s chief complaint of right hand pain, numbness and tingling.  The EME by Dr. Ballard was in regards to the employee’s chief complaint of right hand numbness, tingling and pain.  The employer claimed it scheduled a third EME, this time with Dr. Neumann, after the employee was given a 6% PPI rating by Dr. Lipke.  The EME by Dr. Neumann was for purposes of obtaining a PPI rating for the employee’s right hand.   The employer contended the fourth EME, by Dr. Woodward, was in regards to the employee’s left carpal tunnel release.  


The employer also argued all of the EME physicians it used were scheduled through TIME, the same “clinic,” and therefore they do not constitute an excessive change of EME physicians.  The employer claimed 8 AAC 45.082(c)(2) should apply not only to treating physicians, but to EMEs as well.  The employer noted that all four EME physicians in this case work for TIME, are of the same specialty and are practicing partners.  Thus, the employer argued the use of a different physician on each of the four occasions should be considered a “substitution” rather than a change in physician.  Finally, the employer argued it would suffer a manifest injustice if the Board were to exclude Dr. Woodward’s EME report regarding the employee’s left hand complaints.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  Excessive Change in Physician.

As 23.30.095(e) provides in part:

The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer’s choice . . .The employer may not make more than one change in the employer’s choice of physician or surgeon without the written consent of the employee.  Referral to a specialist by the employer’s physician is not considered a change in physicians. . . .

The rule against excessive physician change is intended to curb opinion/doctor shopping.  See e.g., HCS CCS SB 322 Sectional Analysis dated April 6, 1988.  On July 27, 2000, the employer’s representative wrote to Dr. Bald, explained to him the employee had filed a claim indicating an injury to her left and right hands, and requested Dr. Bald examine the employee and provide an opinion regarding her condition.  Dr. Bald performed an EME of the employee on July 29, 2000.  Dr. Bald’s report indicates he and the employee discussed both her left and right hand conditions.  He specifically noted that the employee told him the symptoms in her left hand were minor and consisted of minor tingling on occasion, which resolves when she shakes her hand out.  Additionally, Dr. Bald opined that the employee’s symptomatology was not due to her employment with the employer since the job activities she reported were clearly two-handed and she had no ongoing condition in her left upper extremities.  


Based on the letter from the employer’s representative to Dr. Bald and Dr. Bald’s July 29, 2000 report, we find Dr. Bald was the employer’s first physician.  AS 23.30.395(24).  On October 3, 2000, the employer’s representative wrote to Dr. Ballard.  She explained to him the employee had filed a claim indicating an injury to her left and right hands, and specifically asked him to address whether the employee’s left and right hand conditions and need for medical care, were related to her employment with the employer.     Dr. Ballard performed an EME of the employee on October 6, 2000.  Dr. Ballard’s report indicates he examined both of the employee’s wrists, finding positive Tinel’s and Phalen’s signs on the right but not the left, and no evidence of intrinsic atrophy in either hand.  Dr. Ballard diagnosed the employee with work-related CTS in her right hand, and stated her left hand symptoms were not related to her employment because she did not have any current symptoms in her left hand.  Based on the letter from the employer’s representative to Dr. Ballard and Dr. Ballard’s October 6, 2000 report, we find Dr. Ballard was the employer’s second physician.  AS 23.30.395(24).


The employee argued that when the employer changed from Dr. Bald to Dr. Ballard, this was the employer’s one permissible change in physician.  We agree.  Although the employer argued Dr. Bald and Dr. Ballard only examined the employee in regards to her right hand problems, we find the evidence in the record does not support that argument.  Both Dr. Bald and Dr. Ballard examined the employee’s left hand as well as her right hand, and specifically noted their opinions regarding both of the employee’s hands in their respective reports.

The employer sent the employee to Dr. Neumann for a determination of medical stability and to provide a PPI rating on March 10, 2001.  This was done without the express permission of the employee.  We find this was the employer’s second change in physician, and was therefore an unauthorized change in physician. On October 20, 2001, the employee was seen by the employer’s fourth EME, Dr. Woodward, for a PPI rating of her left hand.  Dr. Woodward was specifically requested by the employer to perform this rating, as evidenced by the October 10, 2001 e-mail from Diana Main to Nancy Arias.  This evaluation was also scheduled without the express permission of the employee.  We find this was the employer’s third change in physician, and was therefore an unauthorized change in physician. 

We do not believe the evidence in the record supports the employer’s argument that it has not utilized excessive EME’s because the EME’s with Dr. Bald and Dr. Ballard were only in regards to the employee’s right hand, the EME with Dr. Neumann was only for purposes of obtaining a PPI rating for the employee’s right hand, and the EME with Dr. Woodward was only in regards to the employee’s left carpal tunnel release.  As noted above, we find the EME’s with Dr. Bald and Dr. Ballard addressed both of the employee’s hands.  Thus, if the employer wanted to obtain a PPI rating for the employee’s right hand (and eventually her left hand) after her carpal tunnel release surgeries, the employer would have had to send the employee back to Dr. Ballard.  If Dr. Ballard was not willing to provide a PPI rating himself, he could have made a referral to another doctor to do it, and that would not have been considered a change in physician.    


The employer argued that there was no excessive change of condition in this case because all of the EME’s who examined the employee were from the same facility (TIME).  The employer cited 8 AAC 45.082(c)(2) which provides in part: “… If an employee gets service from a physician at a clinic, all the physicians in the same clinic who provide service to the employee are considered the employee’s attending physician....” (emphasis added), and argued this rule should apply equally to an EME.  Since all four of the EME’s who evaluated the employee are under the same clinic, (TIME), and an employer can only schedule the employee with a physician who is available, this should not be considered an excessive change of physician, but should be considered a substitution.  

The employer cited Mitchell v. United Parcel Service, AWBC Decision No. 02-0195 (September 27, 2002) in support of its argument that this was merely a substitution rather than a change of physician.   In Mitchell, Dr. Levine was the employer’s physician.  However, Dr. Klimow performed the PPI rating of the employee.  The Board found this was not a change in physician because Dr. Klimow is Dr. Levine’s practice partner and they are both physiatrists.  The Board also noted that even if they had found this to be a change in physician, it would not change their decision because the employer had not utilized its statutory right to a least one change of physician or surgeon. 

The employee argued the employer’s contention that TIME is a clinic and therefore any doctor who is booked for an EME through TIME should be treated as one EME doctor is without merit for three reasons.  First, the employee asserted the plain meaning of 8 AAC 45.082(c)(2) demonstrates it applies only to employees.  Second, TIME is not a “clinic.”  Third, the evidence in the record establishes the employer specifically sought to have the employee evaluated by Dr. Woodward, and therefore his examination was not simply an examination scheduled with the next available physician at TIME.

We agree with the employee.  The plain language of 8 AAC 45.082(c)(2) indicates it applies only to employees.    We also agree TIME is not considered a “clinic” as envisioned by our regulation.  Although the physicians at TIME do provide some form of advice, there is no evidence in the record that they provide any treatment or instruction, or that the physicians at TIME are in any way affiliated, as Dr. Levine and Dr. Klimow were in the Mitchell case.   Finally, we agree with the employee that there is no evidence in the record that Dr. Ballard was unavailable to see the employee when the EME’s with Dr. Neumann and Dr. Woodward was scheduled. There was no evidence presented that Dr. Ballard was no longer available because he had closed his practice, moved out of state or refused to examine the employee, which would have allowed a new physician to be appointed as a “substitution” and not a change.  Bloom v. Teckton Inc., 5 P.3d 235 (Alaska 2000)

  The employer’s change from Dr. Bald to Dr. Ballard was its one authorized change in physician.  As the evaluations with Dr. Neumann and Dr. Woodward were completed without written authorization from the employee, we conclude they were excessive unauthorized changes in physician.

II.  Exclusion of Evidence.


The employee argued that because Dr. Neumann and Dr. Woodward’s opinions were obtained in violation of AS 23.30.095(e), they should be excluded by the Board for all purposes.  The employer argued it would suffer a manifest injustice and be denied due process of law if the Board were to exclude Dr. Woodward’s report.  The Board has previously held that if the limits in AS 23.30.095(a) and AS 23.30.095(e) regarding changing physicians are to have any meaning, there must be some penalty imposed when an employer fails to obtain an employee’s consent, or visa versa.  To hold otherwise would render the limit meaningless, and would permit parties to “doctor shop” without concern for the clear prohibition of that course of action.  Accordingly, the Board has chosen to refuse to recognize the reports of EME or attending physicians chosen in violation of AS 23.30.095(a) and (e). See, Anderson v. Federal Express, AWCB Decision No. 98-0104 (April 24, 1998); Jaouhar v. Marnco, Inc., AWCB Decision No. 98-0166 (June 24, 1998); Sherrill v. Tri-Star Cutting, AWCB Decision No. 95-0118 (May 1, 1995). 

In Lau v. Caterair International, AWCB Decision No. 00-0055 (March 24, 2000), the Board found the employee made an unauthorized change in physician in violation of AS 23.30.095(a).  As a result, the Board excluded the opinions of the unauthorized physician from the record.  In Baker-Withrow v. Crawford & Company, AWCB Decision No. 00-0162 (July 28, 2000), the Board concluded that reports of physicians chosen in violation of AS 23.30.095(e) may not be considered by an SIME physician. In Endres v. Cook Inlet Tribal Council, AWCB Decision No. 02-230 (November 4, 2002) the Board concluded he reports of physicians chosen in violation of AS 23.30.095(a) also may not be considered by an SIME physician. In Kosednar v. Northern Grains, Inc., AWCB Decision No. 95-0314 (November 15, 1995), the Board excluded from the record for all purposes, the report of a doctor who had been obtained in violation of AS 23.30.095(e).  We see no reason our decision should be any different. Accordingly, we exclude Dr. Neumann and Dr. Woodward’s reports from the record for all purposes.

ORDER

1. The EMEs with Dr. Neumann and Dr. Woodward were in violation of AS 23.30.095(e). 

2. The reports of Dr. Neumann and Dr. Woodward shall be excluded from the record for all purposes. 



Dated at Anchorage, Alaska this 19th day of December, 2002.





ALASKA WORKERS' COMPENSATION BOARD
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Suzanne Sumner,







Designated Chairperson
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Philip E. Ulmer, Member
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John A. Abshire, Member

RECONSIDERATION


A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of JUDITH K. RICHARDSON employee/applicant; v. AMERICAN LINEN SUPPLY, employer; INSURANCE COMPANY OF PENNSYLVANIA, insurer/defendants; Case No. 200028638; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this day 19th of  December, 2002.

                             
_________________________________

                           



        Shirley De Bose, Clerk
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� The employer argued it would suffer a manifest injustice and denied due process of law if the Board excluded Dr. Woodward’s report.  However, we note the employer could always use its physician, Dr. Ballard, to address the substance of Dr. Neumann and Dr. Woodward’s reports.
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