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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	LINDA M. KLINE, 

                                                  Employee, 

                                                            Applicant

                                                   v. 

ALYESKA PIPELINE SERVICE CO.,

 (Self-Insured)

                                                  Employer,

                                                             Defendant.
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)
	        FINAL

          DECISION AND ORDER

        AWCB Case Nos. 199922989, 199819353,  

                                       199922983
        AWCB Decision No. 02-0272  

         Filed with AWCB Anchorage, Alaska

         December  23, 2002



On November 21, 2002, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim for temporary total disability (“TTD”) benefits, medical costs, transportation costs, permanent partial impairment (“PPI”) benefits, vocational rehabilitation benefits and attorney’s fees and costs.  Attorney Michael J. Jensen represented the employee.  Attorney Richard Wagg represented the employer.  The record closed at the conclusion of the hearing.

ISSUES

1. Is the employee entitled to additional TTD benefits?

2. Is the employee entitled to additional medical costs?

3. Is the employee entitled to additional transportation costs?

4. Is the employee entitled to PPI benefits?

5. Is the employee entitled to vocational rehabilitation benefits?

6. Is the employee entitled to attorney’s fees and costs?

SUMMARY OF THE EVIDENCE


The employee began working for the employer on April 21, 1980.  She worked at various pump stations along the Alyeska pipeline as an operations technician.  On March 20, 1984, she was struck repeatedly in her back and left upper thigh by 48-inch manual handle on a mainline valve that was spinning at 2000 revolutions per minute.
  The employee testified at the hearing that this accident caused a great deal of pain, but she returned to work on crutches so that her workplace would not suffer any recorded accident days.  She was diagnosed with lupus in 1984.


On August 31, 1998, the employee reported low back pain while working for the employer after sitting on a two-step ladder in a prolonged position, de-leading incandescent lamps.  The pain has never gone away.  On September 2, 1998, the employee began treating with Don Nickel, D.C.


At the request of the employer, Michael Gevaert, M.D., evaluated the employee on October 6, 1998 in conjunction with a physical capacity evaluation performed by B.E.A.R. Dr. Gevaert predicted the employee could suffer “transient exacerbation[s] of her pain,” but released her to return to regular duty work, and anticipated no permanent work restrictions.
  The B.E.A.R. physical therapist, Farooz Sakate, noted the physical demands of the employee’s job were heavy.  He concluded the employee could safely return to medium duty work, but stated the difference between this medium duty work and the employee’s heavy-duty work was minimal.  Mr. Sakate wrote that the employee could be returned to work stating “she will gradually meet the job requirements as she continues to work.”
 On October 20, 1998, Dr. Nickel released her to “gradual tapering into heavy work.”


On March 23, 1999, Dr. Nickel reported the employee suffered several exacerbations of her back condition in the previous months.  He noted he saw the employee when she had exacerbations of her back condition.  The employee mentioned that wearing her radio/tool belt was causing her back pain.  


On June 21, 1999, the employee claimed a work injury to her lower back from carrying her tools and radio on her belt in an unbalanced manner.  On August 25, 1999, the employee further aggravated her low back when she slipped on a step at work.  Dr. Nickel treated the employee conservatively and she was able to keep working.  


On October 16, 1999, the employee suffered an episode of increased back pain when, while at home, she rolled under truck to check some wiring.  Dr. Nickel noted that “it was until the beginning of November to get this episode past the acute stage.  She was seen intermittently after this with some minor exacerbations.”
  Dr. Nickel treated her for this injury and released her for regular work on November 1, 1999.


Dr. Nickel continued to treat the employee, and continued to release her to regular work.  In November 1999, Dr. Nickel referred the employee to Robert J. Rowen, M.D., for further treatment for her low back.  On November 19, 1999, Dr. Rowan conducted “proliferative injection therapy” between L3 and S1.  On November 29, 1999, Dr. Rowen treated the L4/5 and S1 area.  On December 10, 1999, he treated L4 through S1.  A fourth injection from L4 through S1 was performed on January 14, 2000.  


On January 3, 2000, at the request of the employer, the employee saw Eric Carlsen, M.D. Dr. Carlsen diagnosed a low back strain, “secondary to an October 16, 1999, [at home] injury, from which she has not completely recovered.”  Dr. Carlsen felt the employee was not medically stable from her October 1999 non-work related strain, but was medically stable from any occupational exposures in 1999.  He opined that the employee’s August 25, 1999 occupational exposure caused a lumbar strain, from which she became medically stable two weeks after exposure and suffered no ratable impairment.  He did not believe she suffered any work-related permanent impairment and he felt she could return to her regular work as a pipeline technician.


At the request of the employee, Dr. Rowen released her to return to normal duty on March 23, 2000, but warned her that “she may be someone who’s back could ‘go out’ very easily.”
  On June 8, 2000, Dr. Rowen saw the employee.  He noted she was having trouble walking up inclines and with very heavy lifting.  He restricted her to working with no lifting over 20 pounds, and told her to avoid inclines.
  Since the employee's job description requires her to perform heavy-duty tasks, she was unable to return to work.


The employer required the employee to undergo a work hardening program.
   On August 3, 2000, the employer informed the employee that she would undergo a six-week work hardening program with B.E.A.R.
  The employee began the work hardening program, but stopped on August 25, 2000 because she was experiencing too much pain.  On September 14, 2000, the employer gave the employee the option of continuing the work hardening program or going on medical leave.
 The employee chose to go on medical leave and use her sick leave benefits.  On January 25, 2001, the employee was notified that her sick leave benefits would expire in August 2001.  The employee never returned to work.  She remained on sick leave until September 14, 2001.  The employer fired her on September 16, 2001 when the employee claimed that she was still unable to return to full-time regular work.


Based on the disputes of the parties’ physicians, the Board ordered a SIME with Steven D. Messerschmidt, D.C.  Dr. Messerschmidt evaluated the employee on June 26, 2001.  In his July 6, 2001 report, he opined that the employee’s original injury most likely occurred with her 1984 accident while working for the employer, and was aggravated and accelerated by her subsequent work injuries.
  He stated:

On a more probable than not basis, the current injuries are related to the sacroiliac condition which is complicated by the lupus diagnosis as well as the August 1998 injury, at which time it is highly probable that the SI joint was strained as a direct result of the injury.

He concluded that the employee’s June 21, 1999 work injury:

would have accelerated and aggravated the pre-existing condition of a degenerative disc disease at three levels, with foramenal encroachment at the lower lumbar level of L5-S1 and most likely would have contributed to the need for further care to reduce swelling and increased biomechanical function at these levels.  The diagnosis of lupus put the SI at less than optimum function.  The 08/99 injury in which she slipped on a step, causing lower back pain and muscle spasms may also be judged to be an aggravation of her pre-existing condition.  Chiropractic care or other follow-up after both of these incidents would [be] appropriate.


Regarding the employee’s ability to return to her work as an operations technician, Dr. Messerschmidt initially wrote: 

it is my opinion that this patient’s low back condition is highly susceptible to exacerbations and aggravations with physical labor.  I would need a job description to comment on the potential risk regarding her performing this job with her conditions, but would suggest that with her findings, Ms. Klein is unlikely to have total resolution of her back complaints.


On February 21, 2002, Dr. Messerschmidt reviewed the employee's operations technician job description and concluded she was unable to perform this job. Dr. Messerschmidt was also supplied with a description of a job that was purportedly available.  After re-examining the employee on August 1, 2002, he concluded she suffered a PPI of 5%-8%.
  He felt the employee was currently medically stable and was able to work as a “Technical Training Lead/Training Single Point of Contact” without any restrictions.
  On August 22, 2002, the employee asked the employer if it wished to offer the position of Technical Training Lead/Training Single Point of Contact.  The employer responded that the position was unavailable.


The employee testified she moved to Mentasta, Alaska for several months because she could not afford to pay her rent.  While there, she treated with Dr. Cobb.  The employee also treated with A.G. Lavender, D.C., in Tok, Alaska.  She testified she had to move to Tok to live with one of her children for several months because she could not afford to pay rent.  On November 12, 2001, Dr. Lavender referred the employee to Larry Levine, M.D., for a PPI evaluation, stating:

I believe this patient has reached Maximum Medical Improvement some time ago, and there is no additional therapy that will improve her condition.  She has spondyloarthritis that stems from an injury in 1984 while she was working for Alyeska Pipeline.  She’s had multiple exacerbations of the same injury.  Resolution of this problem is not likely.


On December 20, 2001, Dr. Levine evaluated the employee.  He concluded she suffered a lumbar spine injury with an S1 radiculopathy.  He rated her with a whole person impairment of 13%.  He also believed she had a pre-existing impairment of 8%, which resulted in a PPI of 5% from her work injury.


Dr. Nickel testified at the employee’s hearing that he did not prepare treatment plans for the employee because he did not know the extent of her injury.  He testified he saw her on an as-needed basis when she had exacerbations of her work-related condition.  He recommends the employee receive periodic chiropractic adjustments in the future for her exacerbations.


Otto Humphrey testified for the employee.  He has known the employee since approximately 1994.  He was a neighbor of hers, and has noticed her condition has worsened over the years.  He testified the employee moved because she was unable to take care of her property.  He testified he has helped the employee over the years with various things because of her back condition. 


The employee argues TTD is owed until the employee reached medical stability.  The employee also argues that vocational rehabilitation benefits are due since the employee is permanently impaired from work and cannot return to any jobs she has previously held within the last 10 years. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
IS THE EMPLOYEE ENTITLED TO ADDITIONAL BENEFITS?


A.
Applicable Laws

The injured worker is afforded a presumption that all the benefits he or she seeks are compensable.
  The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  The employee need only adduce “some” “minimal” relevant evidence
 establishing a “preliminary link” between the injury claimed and employment
 or between a work-related injury and the existence of disability.


The application of the presumption involves a three-step analysis.
  First, the employee must establish a "preliminary link" between the disability and his or her employment.  Second, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.
  To overcome the presumption of compensability, the employer must present substantial evidence that the injury was not work-related.
  Because the presumption shifts only the burden of production to the employer, and not the burden of proof, we examine the employer’s evidence in isolation.
 


There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.
  "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  The Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles him to compensation benefits.
  


The third step of the presumption analysis provides that, if the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.
  The party with the burden of proving asserted facts by a preponderance of the evidence, must "induce a belief" in the mind of the trier of fact that the asserted facts are probably true.
 

B.
The Employee’s Right to PPI Benefits

The employee claims she is entitled to PPI benefits, while the employer argues no PPI benefits are due from any work-related incident.  Applying the presumption of compensability, the Board finds the employee introduced sufficient evidence to raise the presumption regarding the need for PPI benefits.
  Dr. Levine evaluated the employee and determined she suffered a 5% PPI, which was work-related.
  Dr. Messerschmidt evaluated the employee and concluded she suffered a 5% to 8% PPI, which was work-related.
  Dr. Lavender also wrote that the employee’s condition was related to her 1984 work injury and subsequent exacerbations.
  The Board finds this testimony is sufficient evidence to establish a “preliminary link” that the employee’s condition is work-related, and she suffered a permanent impairment as result of her work accidents.  Following the Court's rationale in Meek v. Unocal Corp.,
 the Board therefore applies the presumption of compensability from AS 23.30.120(a)(1) to the PPI benefits the employee claims.  


The employee having established a presumption of compensability, the burden shifts to the employer to rebut this presumption with substantial evidence.  Dr. Carlsen evaluated the employee and concluded she had no work-related permanent impairment.  He opined that any permanent impairment the employee had was pre-existing. The Board finds the employer has offered substantial evidence ruling out the employee’s employment as a substantial factor in causing any permanent impairment, thus rebutting the presumption.


The employee must prove her claim for PPI benefits by a preponderance of the evidence.
  The Board finds the employee has met her burden of proof.  The Board accepts the conclusion of its SIME, and finds the employee suffered an 8% PPI. The Board finds the employee's permanent impairment is related to her work injuries with the employer.  Dr. Messerschmidt believed the employee's initial injury most likely occurred while working for the employer in 1984.  He also stated the employee's additional work injuries in August 1998, June 21, 1999 and August 25, 1999 aggravated and accelerated her previous injury.  The Board gives great weight to the reports of Dr. Messerschmidt.
  His conclusions are supported by objective evidence, including electrodiagnostics, MRIs and other tests.  His conclusion is also supported by Dr. Levine's PPI report wherein Dr. Levine found the employee suffered a PPI that was work-related, and by Dr. Lavender, who believed the employee’s condition was work related.  


The employee's testimony regarding the pain she suffers was also very credible and corroborated by Mr. Humphrey.
  The Board finds the 8% PPI is the more accurate gauge of the employee's true impairment.  Additionally, since the employee suffers a permanent impairment related to her work injury, and the employee’s physicians and the SIME have indicated she is unable to return to any job she has worked in the 10 years before her work injuries, this matter is referred to the Reemployment Benefits Administrator for an eligibility evaluation.

C.
The Employee’s Right to Additional TTD Benefits

The employee seeks TTD benefits from August 10, 2000 until the date the employee was medically stable.  The employee began her work hardening program in August 2000.  Since the Board has concluded the employee's injury is work-related, the Board finds the employee's need for work hardening was also work-related.  However, it is unclear when the employee became medically stable.  Dr. Rowen’s refusal to release the employee for regular duty supports the employee’s contention that she was not medically stable, while Dr. Carlsen’s report that the employee was medically stable from any work injury in early 1999 contradicts this claim.  


The legislature has granted the Board the authority to order a second independent medical evaluation (“SIME”) to assist us in our decision-making process.  AS 23.30.095(k) provides, in pertinent part:


In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.

When deciding whether to order a SIME evaluation, the Board looks at the following factors:

1. Is there a medical dispute between the employee’s attending 

physician and the [employer’s] physician;

2. Is the dispute significant; and

3. Would an SIME physician’s opinion assist the Board in resolving the dispute?  


The Board finds a significant medical dispute exists between Dr. Rowen and Dr. Carlsen regarding the employee's date of medical stability.  Dr. Messerschmidt concluded in his August 16, 2002 report that the employee was medically stable,
 but did not assess the date of the employee's medical stability.  The Board finds that a SIME physician’s opinion would assist us in resolving this dispute regarding the date of the employee's medical stability.  Under both AS 23.30.095 and AS 23.30.110(g), the Board concludes the employee should be seen by a SIME regarding her date of medical stability.


A SIME must be performed by a physician on the Board's list unless the Board finds the physicians on its list are not impartial.
  Dr. Messerschmidt conducted the employee's previous SIME and is familiar with the employee's case and condition. The Board therefore requests Dr. Messerschmidt to perform the SIME and .110(g) evaluation regarding the employee’s date of medical stability. 

D.
The Employee’s Right to Additional Chiropractic and Medical Care and Transportation Costs

The employee seeks chiropractic and medical care and transportation costs for the injuries to her back. Since the Board has found the employee's injuries are work-related, chiropractic and medical and transportation costs flowing from those work-related injuries and exacerbations are compensable.  An employee’s right to medical benefits is governed by AS 23.30.095, which states, in pertinent part:

(c) …When a claim is made for a course of treatment requiring continuing and multiple treatments of a similar nature, in addition to the notice, the physician or health care provider shall furnish a written treatment plan if the course of treatment will require more frequent outpatient visits than the standard treatment frequency for the nature and degree of the injury and the type of treatments.  The treatment plan shall be furnished to the employee and the employer within 14 days after treatment begins.  The treatment plan must include objectives, modalities, frequency of treatments, and reasons for the frequency of treatments.  If the treatment plan is not furnished as required under this subsection, neither the employer or the employee may be required to pay for treatments that exceed the frequency standard.  The board shall adopt regulations establishing standards for frequency of treatment.

Pursuant to the requirements of AS 23.30.095(c), the Board has adopted standards for the frequency of treatment.  8 AAC 45.082 states, in pertinent part:

(f) If an injury occurs on or after July 1, 1988, and requires continuing and multiple treatments of the similar nature, the standards for payment for frequency of outpatient treatment for the injury will be as follows.  Except as provided in (h) of this section, payment for a course of treatment for the injury may not exceed more than three treatments per week for the first month, two treatments per week for the second and third months, one treatment per week for the fourth and fifth months, and one treatment per month for the sixth through twelfth months.  Upon request, and in accordance with AS 23.30.095(c), the board will, in its discretion, approved payment for more frequent treatments.

(g) The board will, in its discretion, require the employer to pay for treatments that exceed the frequency standards in (f) of this section only if the board finds that

(1) the written treatment plan was given to the employer and employee within 14 days after treatments began;

(2) the treatments improved or are likely to improve the employee’s condition; and

(3) a preponderance of the medical evidence supports a conclusion that the board’s frequency standards are unreasonable considering the nature of the employee’s injury. 


The Board orders the employer to pay all medical and chiropractic costs and transportation costs associated with the employee's work-related injuries.  The board will retain jurisdiction in the event the parties are unable to resolve disputed outstanding costs or benefits.


E.
Attorney’s Fees and Costs


The Board finds the employee’s attorney has successfully prosecuted the employee’s claims.  The Board finds the employer resisted and controverted the employee’s claims.  AS 23.30.145 states, in pertinent part:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.

(b) If an employer fails to... pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs of the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


The employee’s attorney submitted affidavits detailing and explaining his fees.  In his November 14, 2002 affidavit, Mr. Jensen affied that he spent 6.7 hours on the employee's claim and his paralegal spent 19.6 hours.  He also claimed costs of $33.22 for telephone calls, $24.50 for postage, $66 for copies, $64 for messenger services and $53 for faxes.  


In his November 21, 2002 supplemental affidavit, Mr. Jensen affied that he spent 10.6 hours on the employee's claim.  He also submitted costs of $205.95 for airfare and rental car for the November 21, 2002 hearing, 271 copies at 10 cents each and $50 for an expert witness fee. At the hearing, Mr. Jensen testified that he spent an additional 3 hours on the employee's claim for the hearing.  Mr. Jensen requested attorney's fee of $250 per hour and $265 per hour from July 1, 2002.


The Board finds the employee prevailed on the most substantial aspects of her claim.  The employee’s counsel was instrumental in obtaining the benefits sought by the employee.  This matter was very complex – both medically and legally -- and tenaciously fought by the employer.  The employer’s counsel, Richard Wagg, was a strong advocate for the employer, and is an experienced attorney.  The employee’s counsel, Michael Jensen, was also a strong and effective advocate for his client.  His briefs and his presentation of the employee’s claim were detailed, thorough and of great assistance to the Board.   


The Alaska Supreme Court has instructed us that an attorney’s fee award is not necessarily limited to the hourly rate multiplied by the number of hours expended.  Instead, the Board may consider the contingent nature of the fee and the likelihood of success on the merits.
  The Board finds that the employee’s attorney spent 34.7 hours and his paralegal spent 32.6 hours on the employee’s claim.  The Board finds the hours spent are reasonable.  The employee’ attorney submitted an affidavit in support of paralegal costs.  The Board finds that $235 per hour is a reasonable fee for the employee’s attorney and $100 per hour is a reasonable fee for the employee’s paralegal.  Accordingly, the employer is ordered to pay the employee his attorney and paralegal fees of $11,414.50 ($8,154.50 + $3,260).


The employee also seeks to recoup legal costs spent in the litigation of this claim.  The employee’s attorney submitted an affidavit supporting his claim for legal costs.  The November 14, 2002 affidavit seeks costs amounting to $240.72, and the November 21 2002 affidavit seeks costs of $283.05. The Board finds these amounts were reasonably necessary for the litigation of the employee’s claim.  The Board will award $523.77 in legal costs to the employee.

ORDER

1. The employer shall pay the employee 8% PPI benefits

2. A SIME shall be conducted by Dr. Messerschmidt regarding the employee’s date of medical stability

3. This matter is referred to the Reemployment Benefits Administrator for an eligibility evaluation

4. The employer shall pay all medical and chiropractic costs and concomitant transportation costs associated with the employee's work-related injuries
5. The employer is ordered to pay the employee his attorney and paralegal fees of $11,414.50

6. The employer is ordered to pay  $523.77 in legal costs to the employee

7. The Board will retain jurisdiction in the event the parties are unable to resolve disputed outstanding costs or benefits

Dated at Anchorage, Alaska this 23rd day of December 2002.

ALASKA WORKERS' COMPENSATION BOARD







____________________________                                





     
William P. Wielechowski,







Designated Chairman







____________________________                                






John A. Abshire, Member







____________________________                                  






Philip E. Ulmer, Member

     
If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

     
If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of LINDA M. KLINE employee / applicant; v. ALYESKA PIPELINE SERVICE COMPANY; self-insured employer / defendant; Case Nos. 199922989, 199819353, 199922983; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 23rd day of December 2002.

                             

   _________________________________

      






Marie Jankowski, Clerk

�








� 3/20/84 Physician’s Report


� Dr. Nickel’s Hearing Testimony


� Dr. Gevaert’s 10/6/98 Report at 2


� Farooz Sakate, P.T., October 6, 1998 B.E.A.R. Report at 6


� Dr. Nickel’s 10/20/98 Report


� Dr. Nickel’s 10/16/00 Report Addendum


� Dr. Nickel’s 11/1/99 Physician’s Report


� Dr. Rowen’s 3/23/00 Chart Note


� Dr. Rowen’s 6/8/00 Chart Note


� See Pipeline Technician Position Summary


� Employer's 8/3/00 Memorandum to the Employee


� Id.


� Employer’s 9/14/00 Memorandum to the Employee


� Dr. Messerschmidt’s 7/6/01 Report at 1


� Id. at 2


� Id. at 3


� Id. at 4


� Dr. Messerschmidt’s 8/16/02 Report


� Id.


� Dr. Levine's 12/20/01 Report at 4


� AS 23.30.120(a); Meek v. Unocal Corp., 914 P.2d 1276, 1279


� Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981)


� Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985)


� Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987)


� Burgess Construction, 623 P.2d at 316


� Wein Air Alaska v. Kramer, 807 P.2d at 473-74


� Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991)


� Id. (quoting Burgess Construction, 623 P.2d at 316)


� Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978)


� Veco, 693 P.2d at 869


� Grainger v. Alaska Workers' Comp. Bd., 805 P.2d 976, 977 (Alaska 1991)


� Miller, 577 P.2d 1044


� Norcon, Inc. v. Alaska Workers’ Comp. Bd., 880 P.2d 1051 (Alaska 1994)


� Koons, 816 P.2d 1381


� Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964)


� Burgess Construction Co. v. Smallwood, 623 P.2d 316 (Alaska 1981)


� Dr. Levine's 12/20/01 Report


� Dr. Messerschmidt's 8/16/02 Report


� Dr. Lavender’s 11/12/01 Report


� 914 P.2d 1276


� See Safeway v. Mackey, 965 P.2d 22, 27-28 (Alaska 1998); Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991)


� Meek, 914 P.2d Id. 1280


� AS 23.30.122


� Id.


� AS 23.30.041


� Deal v. Municipality of Anchorage (ATU), AWCB Interlocutory Decision No. 97-0165 at 3 (July 23, 1997).  See also, Schmidt v. Beeson Plumbing and Heating, AWCB Decision No. 91-0128 (May 2, 1991)


� Dr. Messerschmidt’s 8/16/02 Report at 5


� 8 AAC 45.092(f)


� Bailey v. Litwin Corp., 780 P.2d 1007 (Alaska 1989).





15

