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P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	JACIE L. CASTLE, 

                                                   Employee, 

                                                            Petitioner,

                                                    v. 

 NEWS GROUP, 

                                                  Employer,

                                                  and

PACIFIC EMPLOYERS INS. COMPANY,

                                                   Insurer,

                                                            Respondents.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)
	         INTERLOCUTORY 

         DECISION AND ORDER

        AWCB Case No.  200109703

        AWCB Decision No.  02-0273

         Filed with AWCB Anchorage, Alaska

         on December 27, 2002



We heard the employee’s appeal of the Reemployment Benefits Administrator (“RBA”) Designee’s September 4, 2002 determination finding the employee was not eligible for reemployment benefits, at Anchorage, Alaska, on November 19, 2002.  The employee appeared telephonically from an airport in Hawaii, and represented herself.  Attorney Patricia Zobel represented the employer and its insurer (“employer”).  At the commencement of the hearing, the employee requested a continuance of the hearing date so that she could appear in person and provide her physician’s opinion regarding her need for reemployment training.  Since the employee was preparing to board an airplane to return to Alaska from Hawaii, we gave her until December 3, 2002 to provide the Board 

with a statement from her new physician, Dr. Perkins, regarding her need for reemployment benefits.  In order to provide the employer an opportunity to respond to the employee’s submissions, we kept the record open until December 11, 2002.  We closed the record on December 11, 2002 when we met to deliberate. 


ISSUE

Whether the RBA Designee abused her discretion in finding the employee was not eligible for reemployment benefits.  


SUMMARY OF THE EVIDENCE

The employee, a merchandiser, injured her back while making deliveries on June 4, 2001 when she lifted an approximately 50 pound tote of magazines.  (10/10/02 Workers’ Compensation Claim).  She sought treatment with L.D. Nordstrom, D.C., that same day for low back pain with bilateral leg pain extending to her knees.  Dr. Nordstrom diagnosed the employee with acute lumbar, lumbosacral, sacroiliac and pelvic strain/sprain.  He recommended she receive chiropractic treatment every day for the first week, tapering down to a 3 times per week schedule.  The employee was released from work.  (Dr. Nordstrom 6/4/01 Progress Note; 6/8/01 Physician Report).   


A magnetic resonance image (“MRI”) was taken of the employee’s thoracic and lumbar spine on June 21, 2001.  Both MRI’s showed mild disc degeneration, but they were otherwise normal.  (6/21/01 MRI Reports).  Dr. Nordstrom examined the employee on June 22, 2001.  He reviewed the MRI films, noted her response to treatment was normal and slow, and released her from work until June 28, 2001.  (Dr. Nordstrom 6/22/01 Physician Report).   He re-examined the employee on June 29, 2001 to determine if she was able to return to work.  The employee was continued off work until July 9, 2001.  (Dr. Nordstrom 7/6/01 Physician Report).  Dr. Nordstrom referred the employee to the B.E.A.R. work hardening program on July 18, 2001.  (Dr. Nordstrom 7/18/01 Referral). 


The employee was evaluated for the B.E.A.R. work hardening program on July 25, 2001.  At that time the employee was experiencing no pain.  (7/25/01 B.E.A.R. Evaluation).  The employee continued treatment with Dr. Nordstrom while participating in the B.E.A.R. program.  On September 9, 2001 Dr. Nordstrom noted the employee was having a hard time with the day-long B.E.A.R. therapy and was unable to do normal activities of daily living such as housework.  The employee had experienced an exacerbation doing laundry and needed extra visits with Dr. Nordstrom until the exacerbation resolved.  (Dr. Nordstrom 9/9/01 Physician’s Report).  


On September 14, 2001, the employee finished the B.E.A.R. program, and a physical capacities evaluation (“PCE”) was accomplished.  The results of the PCE placed the employee in the medium physical demand classification.  Since the employee’s job at the time she was injured was only a light physical duty classification, it was recommended that the employee be returned to work at full duty without restrictions.  (9/14/01 PCE).  


The employee continued treating with Dr. Nordstrom.  On October 10, 2001, Dr. Nordstrom recommended the employee be seen by a rehabilitation nurse for a retraining evaluation due to her unease with any movement and with activities of daily living.  (10/10/01 Physician’s Report).   He continued her release from work.


At the request of the employer, the employee was evaluated by James Robinson, M.D., and Scot Fechtel, D.C., M.D., for an employer’s medical evaluation (“EME”) on November 30, 2001.  It was the opinion of Dr. Robinson and Dr. Fechtel that the employee was not medically stable due to axial lumbosacral pain.  They recommended the employee undergo a bone scan, facet joint injections, or diagnostic medial branch blocks in the lumbosacral region to determine whether she has a posterior element injury in her lumbosacral region.  They also opined that the employee had received appropriate chiropractic care and had reached maximum medical benefit from that care.  It was their recommendation that her chiropractic care be phased out over the period of one month.  Finally, Dr. Robinson and Dr. Fechtel stated that if the work-up regarding a potential posterior element injury in the employee’s lumbosacral region proved negative, the employee will have achieved maximum medical improvement and would be able to return to work within the limitations noted in her PCE.  (12/1/01 EME Report). 


The employee continued receiving chiropractic treatment from Dr. Nordstrom and underwent a bone scan of the thoracic and LS spine on January 21, 2002.  The results were normal.  (1/21/02 Bone Scan Report).  On March 25, 2002, Dr. Robinson responded to a letter from adjuster Johanna Hill regarding the results of the employee’s bone scan.  Dr. Robinson made three observations.  First, he noted the employee was continuing with chiropractic treatment, which he and Dr. Fechtel had recommended be phased out.  He reiterated their recommendation.  Second, he reviewed the results of the employee’s bone scan and mentioned the results were normal.  Third, he recommended the employee undergo evaluation for a diagnostic facet joint injection or medial branch block as he and Dr. Fechtel has previously suggested.  It was his opinion this approach would still be an appropriate diagnostic intervention for the employee.  Finally, he opined the employee was not medically stable and was unable to return to her job at the time of injury due to the lifting requirements.  (Dr. Robinson 3/25/02 Letter to Johanna Hill).  On April 20, 2002, Dr. Robinson responded to a letter from adjuster Sherrie Arbuckle regarding the employee’s chiropractic treatment.  He reiterated he and Dr. Fechtel’s recommendation that the employee’s chiropractic treatment be phased out as she has reached maximum benefit from chiropractic care.  (Dr. Robinson 4/20/02 Letter to Sherrie Arbuckle). 


On May 15, 2002, Dr. Nordstrom stated he disagreed with the recommendation of Dr. Robinson and Dr. Fechtel regarding the employee’s chiropractic treatment, because he believed it was the only treatment that gave the employee relief.  He agreed with their recommendation that the employee undergo a facet block, and referred her to Dr. Polston, M.D. (5/15/02 Physician’s Report).  The employee continued treating with Dr. Nordstrom on a weekly basis until July 2002 when her treatments became bi-monthly.


At the employer’s request, an eligibility evaluation was ordered by the RBA Designee on May 17, 2002.  Leonard Mundorf, M.S.Ed, C.A.S., C.R.C., was assigned to perform the eligibility evaluation.  Mr. Mundorf provided job descriptions representing the employee’s previous ten-year work history to Dr. Nordstrom.  Dr. Nordstrom did not approve the employee’s return to work as a Janitor-Cleaner or Stock Clerk.  However, Dr. Nordstrom did approve the job titles of Cashier-Checker and Waitress as being within the employee’s physical capacities. (8/1/02 Eligibility Assessment Report Addendum).  Both job descriptions provide that the specific vocational preparation (“SVP”) for the respective jobs is “one to three months.”  The physical demands are described as “light,” requiring “up to 20 lbs. occasionally, up to 10 lbs. frequently, or negligible amount constantly.”  (8/1/02 Eligibility Assessment Report, Job Descriptions).  In his August 1, 2002 Eligibility Assessment Report, Mr. Mundorf recommended the employee be found not eligible for reemployment benefits because Dr. Nordstrom indicated she could return to the positions of cashier-checker and/or waitress. (8/1/02 Eligibility Assessment Report Addendum).


The employee underwent a second EME with Dr. Robinson on August 23, 2002.  The employee related to Dr. Robinson that she was experiencing pain in the region of the posterior superior iliac spine on both sides with some pain radiating into both lower extremities.  Dr. Robinson again recommended the employee’s chiropractic care be phased out and she undergo interventional therapy for axial lumbosacral pain.   He noted the employee was not medically stable, but stated if she were to follow his treatment recommendations and her condition did not change substantially, she would warrant a 5% permanent partial impairment (“PPI”) rating.  (Dr. Robinson 8/23/02 Report). 


In her September 4, 2002 determination, the RBA Designee found the employee not eligible for reemployment benefits for the following reasons:

The evaluating rehabilitation specialist’s recommendations.  Len Mundorf reports that Dr. Nordstrom has indicated that your predicted permanent physical capacities are as great as those required of 2 jobs you held in the 10 years prior to your injury, cashier/waitress [sic] and waitress.  Labor market survey conducted by Mr. Mundorf demonstrates that there are reasonable vacancies in the labor market for both of those occupations.

If you disagree with my decision that you are not eligible for reemployment benefits, you must complete and return the attached Workers’ Compensation Claim  (Form #7-6106) within 10 days of receipt of this letter.  Please pay particular attention to section 24(g). If you do not request review of my decision within the 10-day period, the decision is final. 


The employee was seen by Byron Perkins, D.O., on October 18, 2002.  Dr. Perkins diagnosed the employee with chronic lumbosacral strain, chronic back pain, and somatic dysfunction of the lumbosacral, thoracic spine, and pelvis.  He treated her with osteopathic manipulation, recommended she also treat with a physical therapist, and scheduled her for a follow-up appointment in late November.  (Dr. Perkins 10/18/02 Chart Note).    When the employee saw Dr. Perkins on November 22, 2002, he noted her condition had improved since mid-October and felt her current symptoms were directly related to her June 2001 work injury.  He also stated that with continued treatment, the employee would be medically stable in 6 to 8 weeks.  On a work status form dated December 6, 2002, Dr. Perkins limited the employee to sedentary work, and noted she is not a candidate for employment that is labor intensive such as waitressing, cashiering, labor or construction.  (Dr. Perkins 12/6/02 Work Status Form).


In a letter dated December 7, 2002, Dr. Robinson stated he had reviewed the employee’s PCE, recent videotape of the employee walking and getting in and out of a vehicle, and his report from August 23, 2002.  In his opinion the employee is capable of performing work as a waitress or as a cashier/checker.  (Dr. Robinson 12/7/02 letter to Patricia Zobel).

Employee’s Position


The employee testified at the November 19, 2002 hearing.  She gave conflicting information regarding her receipt of the RBA Designee’s September 4, 2002 determination letter.  The employee confirmed she had received the letter, and explained the reason she did not file an appeal of the RBA Designee’s decision within 10 days was because she did not understand what she needed to do.  The employee also testified she did not get the letter from the RBA Designee until sometime after the 10-day time period to appeal had lapsed.  She explained that when she finally got the letter she spoke with “Janet” at the Workers’ Compensation Division and filed her request for review of the RBA Designee’s determination on October 10, 2002.  The employee testified that she disagreed with Dr. Nordstrom’s opinion that she could perform the jobs of waitress or cashier-checker, and that her new physician, Dr. Perkins was of the opinion she could not work as a cashier-checker or waitress.  She requested we excuse her late filed appeal and find her eligible for reemployment benefits.

Employer’s Position


The employer argued the employee’s appeal is untimely and the RBA Designee’s determination was correct.  Furthermore, the employer argued that the RBA Designee did not abuse her discretion in finding the employee is not eligible for reemployment benefits.  The employee is not eligible for reemployment benefits because Dr. Nordstrom indicated her predicted permanent physical capacities are as great as those required for two of the jobs the employee held in the 10 years prior to her injury (cashier-checker and waitress).  Additionally, the labor market survey conducted by Mr. Mundorf demonstrates that there are reasonable vacancies in the labor market for both of those occupations.  Thus, the employer maintained the RBA Designee’s decision is supported by substantial evidence and must be affirmed.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
Untimely Appeal

AS 23.30.041(d) provides in pertinent part:  “Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110.”  8 AAC 45.060(b) “Service” provides in pertinent part:  “If a right may be exercised or an act is to be done, three days must be added to the prescribed period when a document is sent by mail.”  The RBA Designee clearly warned the employee in her September 4, 2002 determination:  

If you disagree with my decision that you are not eligible for reemployment benefits, you must complete and return the attached Workers’ Compensation Claim  (Form #7-6106) within 10 days of receipt of this letter.  Please pay particular attention to section 24(g). If you do not request review of my decision within the 10-day period, the decision is final.

The Board’s internal computer records reflect the RBA Designee’s September 4, 2002 determination letter sent by certified mail was returned to the Board, unclaimed, on October 3, 2002.  That same day the employee’s address was verified by Northern Adjusters, and the letter was resent by regular mail.  Our internal records also reflect the employee’s husband contacted the RBA Designee regarding the September 4, 2002 determination letter on October 7, 2002.  We therefore conclude the employee received the RBA Designee’s determination finding her ineligible for reemployment benefits no later than October 7, 2002.   



We find the employee was required to file her appeal of the September 4, 2002 determination by October 20, 2002 (10 days + 3 days for mailing).  AS 23.30.041(d).    We find the employee filed her appeal on October 10, 2002 within the time frame allotted by AS 23.30.041(d).  Thus, we will treat the employee’s appeal as timely.  

II. ABUSE OF DISCRETION STANDARD.  

     A.
Standard of Review

We will now analyze this matter for an abuse of discretion on the part of the RBA Designee.  Under AS 23.30.041(d), we must uphold a decision of the RBA Designee absent “an abuse of discretion on the administrator’s part.”  The Alaska Supreme Court has stated abuse of discretion consists of “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.” Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)(footnote omitted).  Additionally, an agency’s failure to properly apply the controlling law may also be considered an abuse of discretion.  Manthey v. Collier, 367 P.2d 884 (Alaska 1962).


In the Administrative Procedure Act, the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions:

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by findings, or the findings are not supported by the evidence...If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) the substantial evidence in light of the whole record.

AS 44.62.570.

On appeal to the courts, our decision reviewing the RBA Designee’s determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  The Board’s concern with meeting that standard on appeal leads it to apply a substantial evidence standard in our review of an RBA Designee’s determination.  Applying a substantial evidence standard, a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order...must by upheld.” Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978)(footnotes omitted).

     B. Eligibility for Reemployment Benefits Under AS 23.30.041

AS 23.30.041 provides, in part:

(e) An employee shall be eligible for benefits under this section upon the employee’s written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee’s job as described in the United States Department of Labor’s, “Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles” for:

(1)  the employee’s job at the time of injury; or

(2) other jobs that exist in the labor market that the employee has held or received training for within ten years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the 1993 edition of the United States Department of Labor’s, “Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles.”
We now consider whether the RBA Designee’s decision is supported by substantial evidence. See, Yahara v. Construction & Rigging, Inc., 851 P.2d 69 (Alaska 1993).  Substantial evidence is that which a reasonable mind, reviewing the record as a whole, might accept as adequate. Id.  If, in light of the record as a whole, we find the RBA Designee’s decision is not supported by substantial evidence, we will conclude the RBA Designee abused her discretion and remand the matter for reexamination of the record and necessary action.


Determining whether an abuse of discretion has taken place is aided by our practice of allowing additional evidence into the record at the hearing.  This practice is based on the rationale expressed in several superior court opinions addressing that issue on appeal of our decisions following the hearings.  See, Kelley v. Sonic Cable Television, 3AN 89-6531 CIV (Alaska Ct. of Appeals, February 2, 1991); Quirk v. Anchorage School District, 3AN-90-4509 CIV (Alaska Ct. of Appeals, August 21, 1991).  Nevertheless, our regulation, 8 AAC 45.070(b)(1)(A), states the Board will not consider additional evidence, if the party offering that evidence has failed to exercise reasonable diligence in developing and presenting that evidence. See Kin v. Norcon, AWCB Decision No. 99-0041 (March 1, 1999); Lemire v. B&R Construction, AWCB Decision No. 99-0019 (January 28, 1999); Buxton v. Cameron Corporation, AWCB Decision No. 99-0005 (January 8, 1999).  


In this case, the employer requested an eligibility evaluation in May 2002.  At that time the employee had not utilized her statutory right to change physicians.  AS 23.30.095(a).  After she exercised her right to change physicians, her new physician, Dr. Perkins, provided an opinion regarding the employee’s ability to work as a waitress or as a cashier-checker which was contrary to the opinions of Dr. Nordstrom and Dr. Robinson.  Thus, the employee has presented new evidence concerning her physical condition.


The employee testified at hearing that her new physician, Dr. Perkins, did not believe she had the physical ability to perform the jobs of waitress and of cashier-checker.  The record reflects the employee did not see Dr. Perkins, until October 18, 2002.  Additionally, Dr. Perkins did not specifically comment on the employee’s inability to perform the jobs of waitress and cashier-checker until December 6, 2002, three days after we had closed the record for receipt of any additional documentation from the employee.  Given that Dr. Perkins’ medical records regarding the employee were first available after the RBA Designee’s determination, under 8 AAC 45.070(b)(1)(A), we find this evidence is not barred by the due diligence standard.  Accordingly, we conclude we are permitted to consider this new evidence.


We conclude there is an inconsistency between the employee’s treating physicians.  Dr. Nordstrom has opined that the employee has the physical capacities to return to work as a waitress or a cashier-checker.  However, the employee’s new treating physician, Dr. Perkins, is of the opinion the employee is not a candidate for employment which is labor intensive such as waitressing, cashiering, labor or construction.  Consequently, because the employee has submitted medical evidence which was not previously evaluated by the RBA Designee in making her eligibility determination, we will remand this matter to the RBA Designee to consider this new evidence.


ORDER

The RBA Designee’s September 4, 2002 determination finding the employee not eligible for reemployment benefits is remanded under AS 23.30.041(e).



Dated at Anchorage, Alaska this 27th day of December, 2002.






ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Suzanne Sumner,






     
Designated Chairperson

 





____________________________                                






S.T. Hagedorn, Member







____________________________                                






James Rhodes, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of JACIR L. CASTLE employee / petitioner; v. NEWS GROUP, employer; and PACIFIC EMPLOYERS INSURANCE COMPANY, insurer / respondants; Case No. 200109703; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this  27th day of December, 2002.

                             

   _________________________________

      




   

Shirley A. De Bose, Clerk
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