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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

ARTHUR R. SHORT, 

                                                  Employee, 

                                                            Respondant,

                                                   v. 

PETER PAN SEAFOODS INC,

                                                  Employer,

                                                   and 

TOKIO MARINE & FIRE INS,

                                                  Insurer,

                                                            Petitioners.
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        INTERLOCUTORY

          DECISION AND ORDER

        AWCB Case No.  200203182
        AWCB Decision No. 02-0274 

         Filed with AWCB Anchorage, Alaska

         December 31, 2002


On December 4, 2002, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employer’s appeal of the August 8, 2002 decision by the Reemployment Benefits Administrator (“RBA”) that found the employee eligible for reemployment benefits.  The employee represented himself at the hearing.  Adjuster Raye Lynn Richetelli represented the employer and its insurer (“employer”).  

At the hearing, the employee requested a continuance, and the employer objected.  The Board found no basis to continue the matter under 8 AAC 45.074 and orally denied the employee’s request.  The record closed at the conclusion of the hearing.

ISSUE


Did the RBA abuse his discretion under AS 23.30.041(d) by finding the employee eligible for reemployment benefits?

SUMMARY OF THE EVIDENCE


The employee injured his low back in the course and scope of his employment on February 27, 2002 while loading baskets of fish onto a conveyor belt.  He treated at King Cove Clinic on February 28, 2002, and was referred to William H. Bell, M.D., in Homer, Alaska, where he lived.  The employee came under the care of Keith L. Hediger, D.O.  


On April 23, 2002, Dr. Bell wrote, “It is my feeling that you are no longer able to participate in any physical labor without ongoing damage and pain to your back.  This will probably never get better.”

The employee did not return to work and requested an eligibility evaluation for reemployment benefits on May 21, 2002.  The employee was referred to rehabilitation specialists D&W Rehab, Inc., for an eligibility evaluation on May 29, 2002.  


On July 10, 2002, Dr. Hediger predicted there was a “strong possibility” the employee would incur a permanent impairment from his work injury, but the employee was not yet medically stable.
  He also concluded the employee was unable to return to his job at the time of his injury.  Dr. Hediger did approve the employee’s return to a previously held job as a buyer, but the rehabilitation specialists found there were insufficient numbers of these jobs in the labor market.  


On July 12, 2002, the employee saw Thad C. Stanford, M.D., at the request of the employer.  Dr. Stanford noted the employee had a history of back problems in the late ‘80s and early ‘90s.
  He concluded the employee suffered a low back strain as result of his February 2002 work injury which “would probably resolve in six to eight weeks.”
  He wrote, “I cannot determine that the strain of February 27, 2002, has added anything to his impairment.”
  The adjusting company for the employer, Crawford & Co. received Dr. Stanford’s report on July 19, 2002.
  However, Crawford & Co. never provided the Board with a copy of Dr. Stanford’s report until the hearing date on December 4, 2002.
  


On July 25, 2002, D&W Rehab recommended the employee be found eligible for reemployment benefits.  On August 8, 2002, the RBA found the employee eligible for reemployment benefits.  The employer now appeals that determination claiming the employee has no permanent impairment according to Dr. Stanford’s report.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

SHALL THE BOARD AFFIRM THE DECISION OF THE RBA THAT FOUND THE EMPLOYEE INELIGIBLE FOR REEMPLOYMENT BENEFITS? 

A.
Standard of Review


The employer argued that the Board should reverse the RBA’s decision.  AS 23.30.041(o) states, “the board shall uphold the decision of the [RBA] unless evidence is submitted supporting an allegation of abuse of discretion on the part of the [RBA].”  In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the Alaska Supreme Court stated, “This court has explained abuse of discretion as issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.”  The Court has also stated that abuse of discretion exists only when the Court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."  Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  An agency's failure to properly apply the controlling law may also be considered an abuse of discretion.  We have held that misapplication of the law is an abuse of discretion.  Binder v. Fairbanks Historical Preservation Foundation, AWCB Decision No. 91-0392 (December 11, 1991). 


In the Administrative Procedure Act, the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those reproduced above, but also expressly includes reference to a substantial evidence standard:  



Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.

AS 44.62.570.


On appeal to the Superior Court, our decision reviewing the RBA's determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review of an RBA determination. 


Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld."  Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978) (footnotes omitted).  If, in light of all the evidence, the Board finds the RBA's decision is not supported by substantial evidence, it concludes that the RBA abused his or her discretion and remand the matter for reexamination of the evidence and necessary action.


B.
Did the RBA Err in Finding the Employee Eligible for Reemployment Benefits?


The Board finds there is substantial evidence to support the decision of the RBA that the employee is eligible for reemployment benefits.  Under AS 23.30.041(c), an injured worker is eligible for a reemployment eligibility evaluation if the employee suffered a compensable injury “that may permanently preclude an employee's return to the employee's occupation at the time of injury.”  Here, Dr. Hediger opined that the employee was expected to suffer a permanent impairment.
  Dr. Hediger also stated the employee was unable to return to his job at the time of injury,
 as did Dr. Bell.
  The employer cannot offer alternative employment within the employee’s predicted physical capacities and there are no jobs the employee has worked in the 10 years before his work injury to which he can return. It was clearly within the RBA’s discretion to find the employee eligible for reemployment benefits.


The employer asks the Board to consider the July 12, 2002 report of its physician, Dr. Stanford, who found the employee suffers no permanent impairment from his work injury. 
However, the Board may only consider newly discovered evidence that could not have been obtained with the exercise of due diligence.  8 AAC 45.070(b)(1)(A), states:

In reviewing the [RBA's] decision, the board may not consider evidence that was not available to the administrator at the time of the administrator’s decision unless the board determines the evidence is newly discovered and could not with due diligence have been produced for the administrator’s consideration.

In the instant matter, Dr. Stanford issued his report four weeks before the RBA made his eligibility determination.  The employer had this report before the rehabilitation specialists issued their eligibility recommendation and several weeks before the RBA made his eligibility determination.  The Board finds Dr. Stanford's report is not “newly discovered” and could have been, with due diligence, produced for the RBA’s consideration


Moreover, the employer had a legal obligation to produce this report, yet failed to do so. 8 AAC 45.052(d) requires parties to file with the Board all medical reports within five days of receipt.  The employer did not comply with this regulation, having filed this report at the December 4, 2002 hearing, and never having filed a medical summary.  Accordingly, the Board is precluded from considering Dr. Stanford’s report since this report is not newly discovered evidence and could have, and should have, been provided to the RBA for his consideration.  The employer's appeal is denied and dismissed.  The decision of the RBA is affirmed.  The employer shall immediately commence reemployment benefits to the employee, with penalties
 and interest.

ORDER

1. The employer’s appeal is denied and dismissed.  The employee is eligible for reemployment benefits.  

2. The employer shall immediately commence paying reemployment benefits, with penalties and interest to the employee.  

Dated at Anchorage, Alaska this   31st  day of December 2002.
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James Robison, Member

     
If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

     
If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of ARTHUR R. SHORT employee / respondant; v. PETER PAN SEAFOODS INC, employer; TOKIO MARINE & FIRE INS, insurer / petitioners; Case No. 200203182; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this   31st day of December 2002.

                             

   _________________________________

      
 




         Kris Ritualo, Administrative Supervisor
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� Dr. Bell’s 4/23/02 Letter to the Employee


� Dr. Hediger’s 7/10/02 Response to D&W Rehab


� Dr. Stanford’s 7/12/02 Report at 4


� Id. at 6-7


� Id. at 9


� See Adjuster’s Date Stamp on Dr. Stanford’s 7/12/02 Report


� On October 14, 2002, Ms. Richetelli sent a letter to the Board asking if the Board needed a copy of Dr. Stanford’s report.  A staff member of the Workers’ Compensation Division responded on the same day to Ms. Richetelli that it would be necessary for her to file Dr. Stanford’s report along with a medical summary.  This was never done.


� Dr. Hediger’s 7/10/02 Response to D&W Rehab


� Id.


� Dr. Bell's 4/23/02 Letter to the Employee


� AS 23.30.041


� See Kin v. Norcon, AWCB Decision No. 99-0041 (March 1, 1999); Lemire v. B&R Construction, AWCB Decision No. 99-0019 (January 28, 1999); Buxton v. Cameron Corporation, AWCB Decision No. 99-0005 (January 8, 1999)


� AS 23.30.155.  RBA benefits were due immediately after the RBA issued his August 8, 2002 decision


� AS 23.30.155(p)
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