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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                         Juneau, Alaska 99802-5512

	GAELYN M. ALEXANDER, 

                                                   Employee, 

                                                            Respondent,

                                                   v. 

SUMMIT ALASKA, INC,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO. - A,

                                                  Insurer,

                                                            Petitioners.
	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	         INTERLOCUTORY

         DECISION AND ORDER

        AWCB Case No.  200121145
        AWCB Decision No.  02-0275

         Filed with AWCB Anchorage, Alaska

         on  December 31, 2003


We heard the employer’s Petition for an order to recover costs associated with a missed employer’s independent medical examination (EIME) pursuant to 8 AAC 45.090(g) on November 19, 2002, at Anchorage, Alaska.  Attorney Joseph Kalamarides represents claimant Gaelyn M. Alexander (employee). Attorney Richard Wagg represents the employer and insurer (employer). We left the record open to receive additional information from the parties regarding attorney’s fees. We closed the record at our next regularly scheduled hearing date, December 3, 2002. 

ISSUE


Whether, under 8 AAC 45.090(g), good cause existed for the employee’s failure to attend the AS 23.30.095(e) examination?

SUMMARY OF THE EVIDENCE

The parties stipulate to or do not dispute the following:

1. The employee was injured during the course and scope of employment on October 1, 2001.  

2. The Report of Occupational Injury or Illness (ROI) completed by the employee lists her mailing address as:

Gaelyn M. Alexander

4111 Woronzof 

Anchorage, AK    99517

      (Anchorage address) and the employee’s residence address as:

 49515 Rex’s Rd

Soldotna, AK         99669

(Soldotna address).

3. On February 26, 2002 the employer sent, by certified mail, a notice of an employer’s independent medical exam (EIME) AS 23.30.095(e) exam to the employee at the Anchorage address.  The notice was timely. 

4. The EIME was scheduled for March 16, 2002. 

5. The February 26, 2002 notice  from Alaska National Insurance Company (ANIC) informs the employee that:

If for any reason you are unable to attend this appointment, please notify me no later than 03/06/02.  Failure to notify Alaska National Insurance Company by the date listed above can result in “no show” charges being assessed by the physician.  In the event Alaska National Insurance Company is billed a “no show” fee, we may request reimbursement or deduct 20% from your compensation benefits until the fee is paid.  

As per AS 23.30.095, you are required to attend this appointment.  Failure to attend may result in termination of your benefits.

Sincerely, 

Madeline C. Rush

Sr. Claims Examiner.

6. The employee received the notice prior to March 6, 2002. 

7. The employee called Ms. Rush on March 6, 2002 to inform her that March 16, 2002 would not work for the employee. Ms. Rush was not in the office. The employee left Ms. Rush a voice mail message informing her that the employee was unable to attend the March 16, 2002 EIME.

8. The employee and Ms. Rush had a conversation on March 15, 2002 regarding the EIME scheduled for the following day. 

9. The employee did not attend the March 16, 2002 EIME.  There was a subsequent EIME set up for May 3, 2002, which the employee attended.

10. On March 26, 2002 the employer petitioned for an order: 

permitting the employer to recoup the cost of a late-cancelled EIME by reducing the employee’s compensation, in accord with AS 23.30.155(j).  The employer seeks this order for reimbursement of the employer’s cost for the physician’s cancellation fee and other expenses related to the unattended EIME.

At the same time, the employer filed a Controversion Notice, controverting all benefits under AS 23.30.095(e) for “employee’s refusal to attend properly noticed EIME panel evaluation on 3/16/02.”

11. On April 18, 2002 the employee filed a Workers’ Compensation Claim for all benefits from March 17, 2002 to May 20, 2002. The employer alleges the employee was medically stable and able to return to work on May 3, 2002. 
The employee testified on her own behalf.  Ms. Rush testified on behalf of the employer.

Testimony of Gaelyn Alexander.
The employee explained that at the time of injury she was working in Anchorage.  While in Anchorage, the employee and her children (5 boys, ages 7-16) stay at the home of her sister and brother-in-law.
  The employee and her children returned to Soldotna at the end of November 2001/beginning of December 2001.  She did not recall if she had had any conversations with the employer or ANIC regarding her move to Soldotna and change in mailing address.  

The employee explained that she and her husband share one vehicle.  The employee testified that her husband was working in Anchorage during the time in question and was in possession of their only vehicle.  She stated that he was not returning to Soldotna until some time after the March EIME.  The employee said that upon receipt of the February 26, 2002 notice, she was concerned about whether she would be able to attend the EIME.  She was concerned that because the EIME was scheduled for a weekend, it would be difficult to travel to Anchorage and make arrangements for her 5 boys.  


Because she had concerns, the employee testified that she promptly attempted to call Ms. Rush to tell her March 16, 2002 was not a good time for the EIME.  The employee explained that she attempted to call Ms. Rush on several occasions. Upon calling ANIC, the employee was informed that Ms. Rush would be out of the office for the two weeks.  After several attempts the employee contends that she “finally spoke with someone, I don’t know whom, to say that I could not make the IME because of difficulties with transportation from Soldotna.  I was told to leave another message on (Ms. Rush’s) voice mail and I did.”  (April 16, 2002 letter from the employee to Ms. Rush).   

The employee had no further contact with Ms. Rush until Friday, March 15, 2002 when Ms. Rush called her at home in Soldotna.  

On Friday, March 15, 2002 at 5:00 PM you called me in Soldotna.  I told you that I could not attend the IME because of transportation problems from Soldotna.  You told me that if I did not attend the IME you would cut off my workers’ compensation benefits.  I explained that I had been trying to reach you for two weeks to reschedule the IME or make other transportation arrangements.  You informed me that it would not have mattered.  You stated that you would not have rescheduled the appointment under any circumstances.  You did not offer or provide any means of transportation for me to get to the IME.

On the morning of March 16, 2002, I called the TIME office and apologized for not been able to attend and informed the secretary of my willingness to reschedule the appointment . . ..

(April 16, 2002 letter from the employee to Ms. Rush).


When asked if Ms. Rush left any voice mail messages on the employee’s cell phone, the employee replied that her cell phone “went down” so she couldn’t check her voice mail.  The employee explained that one of her sons dropped the cell phone in a bucket of water and it stopped working. She can not recall when it stopped working.  When asked whether her voice mail continued to work when her cell phone was not working, the employee replied that she could not check her voice mail until she got another cell phone. She elucidated that because she was back in Soldotna, a cell phone was not as important and she was in no hurry to replace her cell phone. Moreover, when asked whether she was able to retrieve messages during the time in question, the employee explained that messages are automatically erased after a certain number of days so when she finally did check her voice mail, there were no messages.

When asked if the employee provided ANIC with her Soldotna home phone number, the employee responded that she could not remember. The employee asserts it was reasonable for her to believe ANIC knew she had moved to Soldotna and had all of her phone numbers because Ms. Rush had called her at the Soldotna home phone number in December 2001. When asked if the December 2001 phone call to Soldotna could have been on her cell phone, the employee answered that it would have been her regular phone, not her cell phone.

The employee acknowledged that prior to the March EIME, Ms. Rush would leave messages for the employee at the Anchorage phone number listed on her ROI.  The messages would make their way to the employee who would then respond to Ms. Rush. The employee also acknowledged that ANIC sends her benefit checks to the Anchorage address. 


At hearing, the employee confirmed that during the March 15, 2002 phone conversation, she did not ask Ms. Rush for transportation to Anchorage for the March 16, 2002 EIME.  She testified that she was unaware at the time that the employer would have made travel arrangements. The employee admits she told Ms. Rush she was unable to travel because “it was not feasible at that time.” The employee stated she explained to Ms. Rush there was only one car and it was in Anchorage.  The employee also expressed concern as to whether she could make adequate arrangements for her children on short notice. When the Board inquired as to how she was planning on getting her children to their weekend activities without a car, she replied that she depended upon friends and family to run the kids around.


Testimony of Madeline Rush


Madeline Rush, Sr. Claims Adjuster for ANIC, testified on behalf of the employer.  Ms. Rush has 26 years of claims experience.  

Ms. Rush testified that when she mailed the notice of EIME in February to the employee’s Anchorage address, she reasonably believed the employee was living in Anchorage.  She explained there was no reason to believe the employee was not still residing at the Anchorage address. The employee received all correspondence and payments directed to the Anchorage address, all of employee’s doctors were in Anchorage, and the employee received messages left for her at the Anchorage phone number. Moreover, shortly after filing her ROI, the employee spoke with Ms. Rush’s assistant and confirmed the Anchorage phone number.  Later on, the employee gave Ms. Rush her cell phone number and requested Ms. Rush contact her at that number.  Prior to the events surrounding the March EIME, Ms. Rush had left voice mail messages on the employee’s cell phone and Anchorage phone number, which the employee had timely received and responded to.


Ms. Rush confirmed that she was out of the office on business from March 6 – 8, 2002. She returned to the office Monday morning, March 11, 2002.  Ms. Rush stated that she regularly documents conversations with and voice mails from claimants.  At hearing, the employer entered several exhibits into the record.  Employer’s exhibit ER-1 is an email from Ms. Rush to herself dated March 12, 2002.  It provides:

Ms. Alexander left a voicemail message for me on 3/6/02 at 8:22 AM.  She states she received my letter regarding a medical appt (sic) and can not attend a weekend appt.  States she has kids and it is just not possible.

I received a voicemail message on 3/11/02 upon my return from out-of-state travel.  I called Ms. Alexander at home and on her cell phone.  Left messages on both requesting she call me ASAP to discuss the appt.

(Ex. ER-2).


Ms. Rush testified that she continued to try and contact the employee to no avail.  It was only after searching through the file and finding a Soldotna address on a medical bill that Ms. Rush was able to contact the employee on March 15, 2002. The employer entered into evidence Ms. Rush’s file notes dated March 15, 2002. (Ex. ER-3).


Ms. Rush explained that it is ANIC’s practice to provide transportation when the employee is not within driving distance.  Ms. Rush stated that if the employee had indicated transportation was a problem, arrangements would have been made. The employer would rather incur the cost associated with last minute travel, than a $1,400.00 EIME no show fee.  She further testified that the employee did not indicate in either the March 6, 2002 voice mail or the March 15, 2002 telephone conversation that travel was an impediment to attending the EIME.  Ms. Rush recalled the employee did not want to attend because it just was inconvenient.    Finally Ms. Rush asserted that it is not ANIC’s policy or practice to contact the employee and confer as to a mutually acceptable EIME date.  

Argument of Employee

It is the employee’s position that she did not refuse to attend the EIME.  Rather she could not attend it.  Therefore, her failure to attend is excused for good cause. The employee emphasizes that she made every attempt to timely inform the employer that March 16, 2002 was not a good date and to reschedule the appointment. The employee argues that the employer, by failing to contact the employee and confirm availability prior to scheduling the EIME, caused the no show fee. 

The employee asserts she informed ANIC that she could not attend the EIME due to lack of transportation.  At no time was transportation offered.  This is in violation of 8 AAC 45.090 and precludes the employer from terminating benefits.  8 AAC 45.090(e). 

Denial of the employer’s petition is appropriate, the employee argues, because the employee informed the employer on March 6, 2002 that she would be unable to attend the EIME. It is the employee’s position that factors such as family appointments, etc. that can not be changed are just cause for failure to attend an EIME. The employee should not bear the burden of ANIC’s failure to ensure Ms. Rush’s matters were dealt with in her absence. The employee argues that she acted in good faith after receipt of the notice.  Rather than attempting to assist the employee, ANIC would not reschedule and therefore caused the no show fee to be incurred.  

The employee also requests attorney fees and costs be awarded pursuant to AS 23.30.145.

Argument of the Employer
The employer argues that its petition should be granted because the employee has not presented any justifiable cause for not attending the EIME.  The EIME was set and the employee received notice well in excess of the minimum time required by regulation.  The employer has done all that is required of it and more.  The employer has no obligation to coordinate EIME exams with the employee.  If the employee had informed ANIC that she needed transportation, ANIC would have made the arrangements. The employer argues that the February 26, 2002 notice does not inform the employee that the EIME will be cancelled if you are unable to attend, rather it says to call and ANIC will decide if it is appropriate to cancel. It is the employer’s position that failure to attend EIME because it is not convenient or because you have children, its not good cause.  Accordingly, the Board should grant the employer’s petition.

FINDINGS OF FACT AND CONCLUSIONS OF LAW


1.  Failure to Attend EIME

An employer has the right to have an injured worker medically evaluated. AS 23.30.095.  If the employee refuses to submit to an EIME, the employee’s right to compensation is suspended.

The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer's choice authorized to practice medicine under the laws of the jurisdiction in which the examination occurs, furnished and paid for by the employer.  .  . the employee shall submit to the examination without further request or order by the board. . . If an employee refuses to submit to an examination provided for in this section, the employee's rights to compensation shall be suspended until the obstruction or refusal ceases, and the employee's compensation during the period of suspension may, in the discretion of the board or the court determining an action brought for the recovery of damages under this chapter, be forfeited. . . . .

AS 23.30.095(e). When an injured worker fails to attend an employer’s medical evaluation without good cause, our regulations provide a mechanism by which employers may be reimbursed for costs incurred for the missed examination.  8 AAC 45.090(g) provides:

If an employee does not attend an examination scheduled in accordance with AS 23.30.095(e), AS 23.30.095(k), AS 23.30.110(g), or this section, 

 (1) the employer will pay the physician's fee, if any, for the missed    examination; and 

(2) upon petition by a party and after a hearing, the board will determine whether good cause existed for the employee not attending the examination; in determining whether good cause existed, the board will consider when notice was given that the employee would not attend, the reason for not attending, the willfulness of the conduct, any extenuating circumstances, and any other relevant facts for missing the examina​tion; if the board finds

(A) good cause for not attending the examination did not exist, the employee's compensation will be reduced in accordance with AS 23.30.155(j) to reimburse the employer the physician's fee and other expenses for the unattended examination; or

(B) good cause for not attending the examination did exist, the physician's fee and other expenses for the unattended examination is the employer's responsibility.


There are very few factual disputes between the parties.  The issue before us focuses on whether the employee had good cause for not attending the EIME. The employer argues that inconvenience is not good cause.  The employer also argues that if the employee had kept the employer informed of her whereabouts this whole matter could have been avoided. 

The Courts have stated, “No Alaska statute requires a compensation claimant to keep an employer notified of the claimant’s whereabouts.” Roach v. Lake & Peninsula School District, 3AN – 93-03214 CI p.4 (March 7, 1994).  


In Roach, the employee did not receive notice of an EIME because he was traveling and did not notify the employer that he was leaving.  The employee, unaware of the EIME, failed to attend.  When the employee received notice of EIME, he immediately called the adjuster and told her that he had received the letter too late, but that he was willing to reschedule the examination. The employer controverted the employee’s benefits for refusing to attend an EIME.  The Board upheld the controversion finding that the employee had a duty to notify the employer of his summer trip and that this was an obstruction of the EIME process. Id. at 3.  The Superior Court found the Board’s finding that “the employee refused to submit to an EIME was unreasonable.” Id. at 5.  The court noted that the employer failed to inform the employee that it would be scheduling an EIME and he needed to keep the employer informed of his whereabouts at all times. Id. at 5.  The court also noted that the employee cooperated with the adjuster in rescheduling the examination.  The court concluded that the employee’s actions “cannot reasonably be construed as a “refusal” and reversed the Board’s decision. Id. at 6.

Here, the Board is presented with a similar, although not identical, scenario as the one in Roach. Unlike the employee in Roach, here the employee did receive notice.  The February 26, 2002 notice instructed the employee to contact Ms. Rush by March 6, 2002 if the employee was unable to attend.  We find the parties do not dispute the fact that the employee left a voice mail message for Ms. Rush on March 6, 2002 informing her that the employee was unable to attend the EIME.  We find it was reasonable for the employee to interpret the notice as providing that if the employee notifies the employer that she is unable to attend by March 6, 2002 no late fees would be charged.  Therefore, we conclude the employee was reasonable in presuming that notifying Ms. Rush would excuse her from attending the March 16, 2002 EIME.  

The employee complied with the February 26, 2002 notice and timely informed ANIC that she was unable to attend the EIME. Having provided the employee with a date by which she needed to contact the employer to avoid “no show” charges, the employer must honor that date. We do not agree with the employer’s assertion that the notice instructs the employee to call the adjuster and the adjuster will decide if it is appropriate to cancel the EIME. We find the employer could have avoided the charges being assessed by the physician by checking voicemail and timely canceling the EIME. Based on these findings we deny the employer’s petition. The employee’s actions are not tantamount to a refusal to attend the EIME. We find the employee cooperated in informing ANIC she would be unable to attend the EIME and with rescheduling the EIME. Therefore, under Roach, we conclude good cause for attending the EIME did exist and we deny the employer’s petition. 


2.  Attorney’s Fees and Costs


The employee seeks an award of attorney’s fees associated with her successful defense against the employer’s petition. AS 23.30.145, provides in pertinent part:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.

(b) If an employer fails to... pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs of the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


We find the employer controverted and otherwise resisted paying the employee benefits.  We conclude we may award attorney's fees under subsection .145(b).  We find we may also award an actual, hourly award under AS 23.30.145(a).  (See Cowgill v. State of Alaska, AWCB Decision No. 02-0252 (December 5, 2002)).  


Our regulation 8 AAC 45.180(d) requires that a fee awarded under subsection 145(b) be reasonably commensurate with the work performed.  It also requires that we consider the nature, length and complexity of the services performed, as well as the amount of benefits involved. The Board finds the employee successfully defended against the employer’s petition.  The employee’s counsel was instrumental in obtaining the benefits sought by the employee.  The employer tenaciously fought this matter.  The employer’s counsel, Richard Wagg, was a strong advocate for the employer, and is an experienced attorney.  


We find practice in the Workers' Compensation forum to be contingent upon prevailing upon issues presented to the Board.  We find the employee's counsel has practiced in the specialized area of workers' compensation law for many years. His brief and his presentation of the employee’s defense was detailed, thorough and of great assistance to the Board.   


Mr. Kalamarides seeks a fee based on a rate of $250. 

ORDER

1. The employer’s petition for an order to recover costs associated with a missed EIME pursuant to 8 AAC 45.090(g) is denied.
2. The employer is ordered to pay the employee his attorney and paralegal fees of $3,597.50


Dated at Anchorage, Alaska this 31st day of December, 2002.





ALASKA WORKERS' COMPENSATION BOARD
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Rebecca Pauli, 

Designated Chairperson
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S.T. Hagedorn, Member







____________________________                                  






James Rhodes, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.  

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES


This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION


A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of GAELYN M. ALEXANDER employee / respondent; v. SUMMIT ALASKA, INC, employer; ALASKA NATIONAL INS. CO. - A, insurer/ petitioners; Case No. 200121145; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 31st day of December, 2002.

                             

   _________________________________

      



    Shirley A. De Bose, Clerk
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� There were several issues identified as ripe for adjudication in the prehearing conference summaries (temporary total disability benefits, permanent partial impairment benefits, medical expenses, travel, penalty, interest, and attorney’s fees). At hearing, the parties stipulated to limit the issues before the Board to one – whether good cause, under 8 AAC 45.090(g), existed for the employee not attending the AS 23.30.095(e) examination.  We agree to the parties’ request and retain jurisdiction over the issues not heard at this time.


� It is unclear from the record whether the employee’s husband was working in Anchorage at the time of injury.  However, the employee testified that her husband was working in Anchorage at all times relevant to this proceeding. 
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