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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	PAUL J. MAHONEY, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

TRIDENT SEAFOODS, INC.,

                                                   Employer,

                                                   and

ALASKA NATIONAL INSURANCE CO.,

                                                    Insurer,

                                                          Defendants.                                      
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	        FINAL DECISION AND ORDER

        AWCB Case Nos.  200127509, 200128087

        AWCB Decision No. 03-0001

         Filed with AWCB Anchorage, Alaska

         January 2, 2003



On December 3, 2002, in Anchorage, Alaska, we heard the employee's claim for temporary total disability (“TTD”) benefits, medical costs, transportation costs, penalty, interest and attorney’s fees and costs.  Attorney Robert Rehbock represented the employee.  Attorneys Constance Livsey and Colleen Libbey represented the employer and its insurer (“employer”).  The record closed at the conclusion of the hearing.


ISSUES
1. Did the employee sustain a compensable injury within the course and scope of his employment?

2. Is the employee entitled to TTD benefits under AS 23.30.185?

3. Is the employee entitled to medical costs under AS 23.30.095(a)?  

4. Is the employee entitled to reimbursement for transportation costs under 8 AAC 45.082(d) and 8 AAC 45.084?  

5. Is the employee entitled to penalties and interest under AS 23.30.155?  

6. Is the employee entitled to attorney fees and legal costs under AS 23.30.145 and 8 AAC 45.180?


CASE HISTORY AND SUMMARY OF THE EVIDENCE


The employee worked as a construction manager for the employer.  On February 7, 2000, the employee arrived at work to start his day.  On October 27, 2001, while waiting at the airport in Dutch Harbor, Alaska, to fly to Akutan, Alaska, for work, the employee was involved in an altercation with another employee, and fractured his left arm.  (2/21/02 Report of Occupational Injury or Illness).  The employee proceeded to board the plane and flew from Dutch Harbor, Alaska to Akutan, Alaska.  When he arrived in Akutan, he reported the altercation to his supervisor, Carl Erikson.  He sought medical care for his injury a couple of days later.  


The employee went to the local clinic in Akutan to have his left arm X-rayed on October 29, 2001.  The employee’s arm was X-rayed and placed in a temporary cast.  He was referred to an orthopedist in Anchorage, Alaska for additional treatment.  (10/29/01 Akutan Aneshia Kudrin Clinic Progress Note).   The employee was examined in the Alaska Regional Hospital Emergency Room on October 30, 2001.  More X-rays were taken of his arm which revealed a nondisplaced or minimally displaced fracture of the distal radius.  His arm was splinted and he was referred to the Anchorage Fracture and Orthopedic Clinic.  (10/30/01 Alaska Regional Hospital Chart Note). Stephen Tower, M.D., of the Anchorage Fracture and Orthopedic Clinic, examined the employee on October 31, 2001.  He diagnosed the employee with a nondisplaced fracture of the distal radius, and recommended the employee keep his arm immobilized in the sugar-tong splint for three weeks.  It was his opinion that after three weeks the employee could have his arm placed in a short-arm cast for an additional three weeks.  The employee was released to work with a one pound weight lifting restriction for his left hand.  (Dr. Tower 10/31/01 Chart Note).      


The employee went to the Iliuliuk Family and Health Services Clinic on November 26, 2001 to have his splint removed and a short-arm cast applied to his arm.  He was examined by physician’s assistant Dan Nyitrai.  X-rays of the employee’s arm were taken which revealed the fracture was dorsally angulated.  Mr. Nyitrai forwarded copies of the employee’s X-rays to Dr. Tower, who recommended the employee be X-rayed again the following week to determine if any additional angulation occurred.  Mr. Nyitrai recommended the employee follow-up with Dr. Tower as soon as possible for a surgical consultation.   (Mr. Nyitrai 11/26-27/01 Progress Notes).


The employee did not return to the Iliuliuk Family and Health Services Clinic until December 22, 2001, at which time he requested his cast be removed.  Physician Assistant Castle noted the employee had not followed-up with Dr. Tower as instructed, and refused to remove the employee’s cast.  The employee was again referred to Dr. Tower for follow-up.  (12/22/01 Iliuliuk Family and Health Services Clinic Progress Notes).


The employee presented to the Akutan Medical Clinic on January 4, 2002, asking that his cast be removed.  Nancy O’Neill, ANP-C, noted the employee’s left wrist looked deformed and was swollen.  She called Dr. Tower’s office with the employee’s request to remove the cast.  She was given instructions to remove the cast and apply a wrist splint.  Ms. O’Neill recommended the employee obtain X-rays and a reassessment of his arm as soon as possible.  She noted the employee told her he would not be in Anchorage to do so until February.  (Akutan Medical Clinic 1/4/02 Chart Note). 


The employee called Dr. Tower’s office the week of March 1, 2002 requesting an appointment with Dr. Tower because his wrist had healed crooked.  Dr. Tower’s office noted he was out of town until the week of March 11, 2002.  (Dr. Tower’s 3/1/02 Chart Note).  The employee was seen by Dr. Tower on April 16, 2002.  The employee complained to Dr. Tower that his left hand was weak and he was unable to do much with it.  Dr. Tower noted slight deformity in the employee’s wrist.  New X-rays were taken which revealed a healed fracture of the distal radius with apex volar angulation and radial shortening.  Dr. Tower recommended the employee go through a strengthening program for his hand and wrist, and referred the employee to Providence Outpatient Physical Therapy.  He also informed the employee that he could consider undergoing a corrective osteotomy of the distal radius if he was unhappy with the function of his hand and wrist after participating in a hand rehabilitation program.  The employee was to follow-up with Dr. Tower in six weeks.  (Dr. Tower 4/16/02 Chart Note).  No additional medical records regarding the employee after April 16, 2002 are contained in the Board’s file.

 
The employee filed a workers’ compensation claim on February 20, 2002, for the October 27, 2001 injury to his left arm.  (Case No. 200127509).  He filed a second workers’ compensation claim on June 26, 2002 for a re-injury to his left arm on November 6, 2001.  (Case No. 200128087).  The employer filed a notice of controversion on March 25, 2002 for the employee’s first claim, denying all benefits.  The reasons listed for the controversion were: 1) the employee’s injury did not arise out of or in the course and scope of his employment with the employer, 2) the employee’s injury is not compensable because it was proximately caused by the employee’s intoxication, and 3) the employee’s injury is not compensable because it results from an assault stemming from a dispute of a personal nature related to work.  (3/25/02 Controversion Notice).  The employer has not filed a specific controversion notice regarding the employee’s re-injury claim. 


The employee testified by deposition and at the hearing.  He testified he worked for the employer in the mid-1980s and for 16 months prior to his injury.  Most of the work he did for the employer was in Akutan, but he also did some work for the employer in Dutch Harbor.  When he was working for the employer in Dutch Harbor, he would reside in the bunkhouse provided by the employer. The day before his injury at the  airport, he had finished a job for the employer in Dutch Harbor. That night he slept in the employer’s Dutch Harbor bunkhouse, where he had been staying for approximately four weeks. (Employee dep. at 30).  He also had his own room in one of the employer’s housing facilities in Akutan. The employer provided him room and board in both Dutch Harbor and Akutan. Id. at 54.    


The employee stated that when he worked for the employer in Akutan, he kept track of his time by using a punch clock.  When he was working for the employer in Dutch Harbor, he kept a written record of his time and expenses.  The employee provided a spreadsheet dated September-October 2001 which tracked the number of days he worked for the employer from September 20 through October 27 in Dutch Harbor.  (Employee Hearing Exhibit 1).  He claimed he was paid for this time approximately 90 days after he submitted the required paperwork because he originally provided the employer with documentation for the wrong months.


The employee stated that on the morning of October 27, 2001, he went to the Dutch Harbor airport around 10:00 a.m. to load the employer’s tools onto the plane.  He then went back to the bunkhouse and kept in touch with the airport to see if they were going to fly.  (Employee dep. at 31, 36).  He was traveling from Dutch Harbor to Akutan to do another job for the employer.  The only way to get to Akutan other than flying by airplane is to catch a ride on a commercial fishing boat.  The employee testified that he returned to the airport later in the day on October 27, 2001 to wait for his flight.  While waiting for his flight, he ate lunch in the airport restaurant/bar.  After he finished his lunch, Mr. Foster, one of the employees he had hired, showed up and was very intoxicated.  The employee testified he told Mr. Foster that he was not going to take him out to Akutan that day and to go sober up and get on the plane to Akutan the next day.  Then, out of the blue, Mr. Foster lunged at the employee, hitting his chest with both hands, and knocked the employee off of his feet.  The employee fell on his left hand, breaking it.  Id. at 32.  He gave a statement to the police about the incident, then boarded the plane for Akutan.  Id. at 36.  He gave the police a second statement when he returned to Dutch Harbor on November 7, 2001.    


When the employee arrived in Akutan, he unloaded the tools and put them away.  He spoke with his supervisor, Carl Erikson and told him he thought he had broke his hand.  Id. at 67.  He requested a form to report his injury, but no one would give him one.  Id. at 69.  He first received treatment for his arm two days after the incident.  Id. at 38-39.  He went back to work immediately after having his arm checked because the employer told him he would have to pay for his own medical care, and he did not have insurance.  He did not know the fracture in his arm had become displaced because he had not been to the doctor.  He had not been back to the doctor because he could not afford to go since he did not have private insurance and the employer told him the injury was not work-related.  He has not been to physical therapy as prescribed by Dr. Tower because he can not afford to pay for it.  Id. at 49.  


The employee stated he believed the re-injury to his arm occurred when he was working on the employer’s refrigerated salt water facility and a girt fell on his wrist.  Id. at 41.  He told his supervisor and the plant superintendent about the girt falling on his wrist.  He did not realize the fracture had become displaced until he had the second cast put on his arm.  Id.  


During cross-examination by the employer, the employee admitted he was interviewed by two different police officers on the date of the incident and that their reports describing the altercation are very different.  Although the police reports and medical records reflect the altercation occurred while they were loading the tools onto the airplane, the employee claims he never told anyone that.  He has no evidence to prove he was paid by the employer for any work in Dutch Harbor during October 2001.  Finally, the employee also clarified discrepancies between his hearing and deposition testimony regarding who he ate lunch with at the airport just prior to the altercation.


Carl Erikson, assistant chief of engineering for the employer also testified at the hearing.  Mr. Erikson stated the employee worked for him during the Spring and Summer of 2000, and in February 2002.  During that time, he had contact with the employee on a daily basis. He did not recall if the employee worked for him from December 2000 through January 2001.  Although he was not the only person to assign the employee work, he was the only person who assigned him work in Akutan.  The employee was provided room and board through the employer in Dutch Harbor as well as Akutan.  The employer also paid for the employee’s plane ticket from Dutch Harbor to Akutan.  Mr. Erikson testified he believes the employee was working for the employer in Dutch Harbor before he went to Akutan on October 27, 2001.  


Mr. Erikson found out about the incident at the Dutch Harbor airport when the employee told him about it after he arrived in Akutan.  The employee did not tell him what might have led up to the assault by Mr. Foster.  Mr. Erikson stated the employee appeared to be slightly intoxicated when they spoke on the day of the incident.  The employee asked him for a report of injury form after he returned from the clinic on October 29, 2001.  He sent the employee to someone else to get the form.  The employee also told him no one would give the employee a report of injury form.  He allowed the employee to take time off from work to get treatment for his arm when the employee asked for it, and the employee never told him about a re-injury to his arm.  The employee never mentioned a specific incident where a girt fell on his arm to Mr. Erikson either.  Finally, Mr. Erikson testified that his superiors believed the employee’s injury was not work-related because the altercation between the employee and Mr. Foster did not occur on the employer’s premises, and the employee was not working for the employer on October 27, 2001.


Bret Joines, plant superintendent for the employer, also testified at the hearing.  Mr. Joines is Mr. Erikson’s supervisor.  He knows the employee because the employee worked as a carpenter at the plant.  He occasionally had contact with the employee.  He learned about the altercation at the Dutch Harbor airport when the manager of the Dutch Harbor office called and told him about it.  He never spoke directly with the employee about the incident.  Other than the employee’s direct supervisor, the employee could report an injury to him, medical personnel, or the plant office.  The employee never told him about a re-injury to his arm.  


Mr. Joines testified the employee had been in Dutch Harbor doing a job for the employer in October 2001 before returning to Akutan to begin another job for the employer.  The employee eventually left employment with the employer because he had finished the work they had for him in Akutan.  However, the employee was going to return and work a different job in Akutan at a later time.  The employee was paid hourly for his work.  Although the employer typically pays for plane tickets from Dutch Harbor to Akutan, hourly employees are not paid for time spent at the airport waiting for a flight.  


Elaine Burt, payroll manager for the employer testified at the hearing.  She works at the employer’s headquarters office in Seattle, Washington.  Pursuant to her duties as payroll manager, she receives copies of all checks issued by the employer in Akutan.  Those checks are entered into the main payroll system in Washington.  In preparation for the hearing, she requested the employee’s timesheet detail report for May through December 2001 as well as supplemental information including copies of checks issued in Akutan.  The records she reviewed showed the employee worked for the employer in Akutan only one day during October 2001.  The employee was paid for his time in Dutch Harbor based on a spreadsheet, and she had no documentation to demonstrate the employee was paid for any work in Dutch Harbor during October 2001.  Ms. Burt admitted she had never spoke personally with the employee about his payroll records, and that the documentation she reviewed was prepared by someone at the Akutan plant, not the employee.


The employee provided rebuttal testimony to explain his course of treatment for his arm, and his payroll records.  The employee claimed he did not pursue more medical care for his arm because he did not have the money.  He could not afford a plane ticket from Akutan to Anchorage, and he could not afford to pay Dr. Tower out of his own pocket.  Regarding his timesheets, the employee stated he initially provided the wrong spreadsheet for his work in Dutch Harbor during September/October 2001 to “Cindy” in Akutan office, for payment.  He later gave the corrected version of his September/October 2001 spreadsheet to “Cindy,” and was paid for his work during that time approximately 90 days after he submitted the information.    

Employee’s Argument


The employee argued he had been working on the roof of a supervisor’s house for the employer in Dutch Habor before returning to Akutan to continue working for the employer.  He would not have been in the airport in Dutch Habor if he had not been going to Akutan to work for the employer. Thus, he was only at the airport to take a flight to attend to his employment obligations.  He had already placed his work tools on the plane when he was assaulted by a fellow employee waiting for the same flight.  The flight from Dutch Harbor to Akutan is the expected means of travel for employees traveling to the employer’s work site in Akutan.  The employee testified the reason Mr. Foster assaulted him was because he told Mr. Foster he was too intoxicated to fly out to Akutan that day.  He argued that if the Board believes he made this statement to Mr. Foster, that alone is proof the assault occurred in the course and scope of his employment with the employer.


The employee stated he was re-injured when he returned to employment after brief medical treatment, when the fracture of his arm became displaced.  He argued his re-injury while working for the employer is an aggravation of his initial injury, and therefore is compensable.  The employee also noted the employer had challenged the discrepancies in his description of the altercation to various individuals and argued his credibility does not matter in this case because he was obviously in the scope of his employment when he was assaulted by Mr. Foster and broke his arm.  Finally, the employee argued the circumstances of his situation are most closely analogous to the Alaska Supreme Court’s decision in Municipality of Anchorage v. Robertson, 35 P.3d 12 (Alaska 2001).  

Employer’s Argument


The employer argued the remote site doctrine does not apply in this case because the employee was injured in Dutch Harbor where he lives, and because Dutch Harbor is not a remote site.  The employer also argued that the going and coming rule does not apply here because an injury is not compensable when an employee is going or coming to work until the employee crosses the employer’s threshold.  The employee never crossed the employer’s threshold here.  Additionally, the special hazards exception to the going and coming rule does not apply to the facts of this case because it only pertains to cases involving employer designated or employer provided parking areas.  In this case, the employee was injured in an airport, before he got on the airplane.  He was not on the employer’s time clock, was not performing any work for the employer, and was not under the direction and control of the employer.  The employer has no control over the airport in Dutch Harbor and did not facilitate the assault in this case.  The employer argued the assault on the employee by Mr. Foster is not compensable because the employee’s employment was in a no way a cause of the assault.  The employer specifically cited to the decision in Temple v. Denali Princess Lodge, 21 P.3d 813 (Alaska 2001), to support this argument.


The employer also argued the employee lacks credibility because he gave conflicting testimony regarding what happened between him and Mr. Foster at the airport.  Additionally, he never mentioned his re-injury to anyone, until a prehearing conference was held regarding this case in May 2002.  The employee also failed to mitigate the damages he has incurred because he refused to get follow-up treatment as instructed.  His arm worsened because he did not report his re-injury and because he refused to get treatment.  Had the employee sought the treatment he needed, he may have been able to prevent the worsening condition of his arm.


    

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. COMPENSABILITY

The Alaska Workers' Compensation Act, AS 23.30.005-.395, “provides for a comprehensive system of compensation for injuries to employees.” Sokolowski v. Best Western Golden Lion Hotel, 813 P.2d 286, 289 (Alaska 1991).  A compensable injury is defined as one “arising out of and in the course of employment.” AS 23.30.395(17).  “Arising out of and in the course of employment” is defined as “employer-required or supplied travel to and from a remote job site; activities performed at the direction or under the control of the employer; and employer-sanctioned activities at employer-provided facilities; but excludes . . . activities of a personal nature away from employer-provided facilities[.]”  AS 23.30.395(2).  

We must therefore determine if the employee was injured in the course and scope of his work, as defined in AS 23.30.395(2).  Based on our review of the written record and the testimony presented at the hearing, we find no evidence to indicate the employee, at the time of his injury, was engaged in employer-sanctioned activities at employer-provided facilities; engaged in activities performed at the direction or under the control of the employer; or engaged in recreational league activities sponsored by the employer and required as a condition of employment. Accordingly, we must only determine if the employee was injured while engaged in employer-required or supplied travel to and from a remote job site.

AS 23.30.120 establishes a presumption of compensability for workers’ compensation claims.  AS 23.30.120(a) provides, in pertinent part: “In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter….”  In Anchorage Roofing v. Gonzales, 507 P.2d 501, 504 (Alaska 1973), the Alaska Supreme Court held that AS 23.30.120 places a burden on the employer to go forward with evidence on the issue whether the injury arises outside or within the scope of employment.  Once competent evidence is introduced, the presumption drops out, and the final burden as to all essential elements is on the claimant.  Gonzales 507 P.2d at 504 (citing R.C.A. Service Co. v. Liggett, 394 P.2d 675, 677 (Alaska 1964)).  

Here, the employee testified he had been working for the employer in Dutch Harbor.  He finished his project in Dutch Harbor and was leaving for Akutan to begin another project for the employer.  The employee’s testimony that he had been working for the employer in Dutch Harbor prior to leaving for Akutan, was corroborated by his supervisor, Mr. Erikson, and the employer’s plant supervisor Mr. Joines.  He had already loaded the employer’s tools on the airplane bound for Akutan on October 27, 2001, and was waiting in the airport for his flight to leave when he was assaulted by a co-worker.  The assault left him with a broken left arm/wrist.  

Based on the evidence presented at the hearing, we find Akutan is clearly a remote site.  Based on the employee’s testimony that he was waiting to board an airplane to the employer’s remote site location in Akutan when he was injured, we conclude the presumption of compensability attaches to the employee’s claim.  The burden of production now shifts to the employer to produce substantial evidence demonstrating the employee’s injury did not arise in the course and scope of his employment.

Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.  Kessick v. Alyeska Pipeline Serv. Co.,  617 P.2d 755, 757 (Alaska 1980).  Thus, to rebut the presumption, the employer must produce substantial evidence that either (1) provides an alternative explanation, which, if accepted, would exclude work-related factors as a substantial cause of disability; or (2) directly eliminates any reasonable possibility that the employment was a factor in the disability.  DeYonge, 1 P.3d at 96 (citing Gillispie v. B & B Foodland, 881 P.2d  1106, 1109 (Alaska 1994)); Grainger v. Alaska Workers’ Compensation Board, 805 P.2d 976, 977 (Alaska 1991). Merely showing another cause of the disability does not, in itself, rebut the compensability of the claim against an employer. Tolbert v. Alascom, Inc., 973 P.2d 603, 611, 612 (Alaska 1999). If the employer produces substantial evidence rebutting the presumption of compensability, the presumption drops out, and the burden of proving all essential elements by a preponderance of the evidence is on the employee. Id. at 870.

The employer presented considerable evidence attacking the employee’s credibility. The employee’s credibility is not assessed at this step in our analysis.  DeYoung, 1 P.3d at 96.  The employer also presented several arguments alleging the employee’s injury was not work-related and thus not compensable.  The employer first argued the employee’s claim is not compensable under a remote site or special hazards theory.  We agree.  Although we find Akutan is clearly a remote site, the employee did not present any evidence to establish Dutch Harbor as a remote site location.  Thus, the employee’s claim is not compensable under a remote site theory.  

The employer also argued that an injury is generally not compensable if it occurs off the employer’s premises while the employee is going or coming to work.  Sokolowski v. Best Western, 813 P.2d 286, 289 (Alaska 1991).  An exception to this rule is the “special hazard” situation.  To satisfy the special hazard exception to the going and coming rule an employee must show: 1) a causal connection between the employment and the injury; 2) the hazard which caused the injury must be “distinctive in nature or quantitatively greater than the risks common to the public; and 3) the employee must be on a normal or usual route to work.  Seville v. Holland America Line Westours, Inc., 977 P.2d 103, 107 (Alaska 1999).   We find, based on the record before us, the employee is unable to satisfy the three elements required for the special hazard exception to the going and coming rule.  Accordingly, we agree with the employer and conclude the special hazard exception to the going and coming rule does not apply in this instance.

The employer argued that in cases involving an assault, the injury is only compensable if it is the result of a willful act of a third person directed at an employee because of the employment.  In support of this argument, the employee relied on Temple v. Denali Princess Lodge, 21 P.3d 813, 816 (Alaska 2001).  In Temple, the employee was at work when he was approached and punched in the jaw by the former boyfriend of his live-in girlfriend.  The Court agreed with the Board that the injuries the employee sustained from the assault were not work-related.  While the Court based its ruling on many factors, all of the cases it cited to in denying compensability for assaults which occurred in the workplace, were assaults that were personally motivated.  In discussing the noncompensability of certain assaults which occur in the workplace, the court in Temple cited Professor Larson’s summary of the law in this area:

When it is clear that the origin of the assault was purely private and personal, and that the employment contributed nothing to the episode, whether by engendering or exacerbating the quarrel or facilitating the assault, the assault should be held noncompensable.

Id. at 817 (quoting 1 A. Larson, THE LAW OF WORKMAN’S COMPENSATION, §11.21, at 3-207 (1978)).  The most distinguishable factor between Temple and the present case is the fact that in the present case the assault on the employee at the airport was random, by a fellow employee also en route to employment, and not purely private and personal.  The evidence presented at hearing showed Mr. Foster assaulted numerous people that day.  The employer does not dispute this.  The employer argued in its hearing brief that anyone at the airport on October 27, 2001 could have been assaulted by Mr. Foster, and that the employee was assaulted for no reason.  Thus, we find the assault on the employee was not a personally motivated assault which occurred in the workplace, and we conclude Temple does not apply.   


Next, as to the employee’s claim that he re-injured his arm at work, the employer raised two arguments.  First, the employer claimed the employee did not raise this claim until May 2002 even though it allegedly occurred in November 2001.  Secondly, the employer stated the two supervisors the employee allegedly told about the re-injury testified they have no recollection of being told about it by the employee, and the employee’s medical records show he never mentioned any re-injury to his medical providers.  As a result, the employer argued the employee should not be awarded benefits based on the proposition that his present arm condition is the result of a second work injury.  The employer also argued the employee failed to mitigate the damage to his arm by refusing to obtain medical treatment thereby effectively forfeiting his right to benefits during that time pursuant to AS 23.30.095(d).  


Finally, the employer argued the employee was not injured during employer-required or supplied travel to and from a remote site.  The employer asserts that the employee was not injured while traveling, but prior to commencement of travel, and therefore his claim is not compensable pursuant to AS 23.30.395(2).  Thus, the employer reasoned that the employee’s actions on the morning of October 27, 2001 were not under the direction or control of the employer, and they were not employer-sanctioned activities at an employer-provided facility.  


Examining the evidence presented by the employer in isolation, we find the employer has not presented substantial evidence to rebut the presumption of compensability.  The arguments advanced by the employer are not supported by the facts of this case.  We find none of the evidence or arguments presented by the employer raises to the level of sufficient evidence to rebut the presumption of compensability.  As such, we conclude the employee’s injury is compensable.

Even if the employer had presented substantial evidence to overcome the presumption that the claim is compensable, we find the employee has proved the elements of his claim that his injury is compensable by a preponderance of the evidence. Veco, Inc., 693 P.2d at 865.  The party with the burden of proving asserted facts by a preponderance of the evidence must “induce a belief in the mind of the triers of fact that the asserted facts are probably true.” Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  

As noted above, the employer presented considerable evidence attacking the employee’s credibility.  The employer attacked not only the employee’s statements that he had been working for the employer in Dutch Harbor prior to his flight to Akutan, but also the statements he gave to various police officers and medical personnel regarding how and why the altercation with Mr. Foster occurred.  We agree with the employer that the employee has credibility problems.  For instance, we do not believe the employee’s testimony that Mr. Foster hit him after he told Mr. Foster he could not fly out to Akutan that day because he was too intoxicated. The police reports demonstrate Mr. Foster was basically fighting with anyone who crossed his path.  However, the employee’s credibility is not the determining factor in the outcome of this case. 

We find the employee worked on an hourly basis for the employer and worked for the employer in at least two different locations, Dutch Harbor and Akutan.  As a result, he was required to travel for the employer to the different work sites.  The employee had been living in employer-provided facilities in Dutch Harbor for at least two weeks prior to his injury.  Although his pay records may not reflect he was paid for his time in Dutch Harbor in October 2001, testimony by the employee, Mr. Erikson, and Mr. Joines all established the employee had been working for the employer in Dutch Harbor during that time period.  The employee spent the night in an employer-provided bunkhouse the night before he was to leave for Akutan, a remote site, to engage in more work for the employer.  The morning of October 27, 2001 he went to the Dutch Harbor airport and loaded the employer’s tools onto the plane bound for Akutan.  He later returned to the airport and waited for his flight to Akutan to depart Dutch Harbor.  While he was waiting in the airport, he was assaulted by Mr. Foster, a fellow employee who was also en route to Akutan.  He gave a statement to police officers and proceeded to board his flight to Akutan.  Once he arrived in Akutan he reported in his injury to his supervisor, Mr. Erikson.

The employee continued to work.  He also attempted to file a report of injury regarding the incident in the Dutch Harbor airport but was unable to obtain a Report of Injury form.  He sought treatment in Anchorage, but after he was told by the employer that they did not consider his injury work-related, the employee did not receive additional treatment in Anchorage because he could not afford to do so.  Instead, he continued working, his arm worsened, and he now requires additional treatment for his arm.  We do not find the employee’s failure to receive treatment to be unreasonable in this case.  We also do not find sufficient evidence to indicate the employee suffered a re-injury to his arm in November 2001.  We believe the present condition of the employee’s arm is due to the lack of treatment after his October 27, 2001 injury.

We find Akutan is a remote site.  We also find, based on the testimony presented at the hearing that the only two ways an employee can travel from Dutch Harbor to Akutan are by airplane or commercial boat, and the employer preferred its employees travel by airplane.  The employer also typically paid for its employee’s airplane tickets.  The employer did in fact pay for the employee’s airplane ticket from Dutch Harbor to Akutan, in this case.  Thus, we find the employee was required to fly by airplane from Dutch Harbor to Akutan, a remote site, to engage in employment for the employer.  

We also find the employee was required to be in the airport at Dutch Harbor in order to fly to Akutan to work for the employer.  The employee’s injury occurred while he was waiting for his flight.  The employer argued at hearing that the term “employer-required travel” in AS 23.30.395(2) does not occur until the employee is actually on the airplane.  We disagree.  The employee had no choice but to wait in the Dutch Harbor airport for his “employer-required” flight to Akutan.  The employee was at the airport in Dutch Harbor waiting to travel by airplane, using an airplane ticket provided by the employer.  Thus, he was within the course and scope of his employment.  Based on the preponderance of the evidence, we find the employee was injured while engaged in employer-required or supplied travel to and from a remote job site as defined in AS 23.30.395(2).  Accordingly, we conclude the employee was injured in the course and scope of his employment, and his claim for benefits for his arm condition is compensable.  

II. TEMPORARY DISABILITY, MEDICAL BENEFITS, TRANSPORTATION COSTS, PENALTY AND INTEREST

Although the employee’s claim was for TTD, medical benefits, transportation costs, penalty, interest and attorneys fees, the only issue argued by the employee at the hearing was the compensability of his claim.  We have concluded the employee suffered a compensable injury on October 27, 2001, although we do not find he suffered a re-injury to his arm in November 2001.  As a result of his October 27, 2001 injury, he is entitled to medical benefits, transportation costs, and interest on compensation not paid when due.  The employee may also be entitled to temporary disability benefits.  Since the parties did not present specific evidence regarding these issues at the hearing, we direct the parties to attempt to resolve them.  We will reserve jurisdiction to resolve any remaining disputes regarding these issues.   


The employee has also requested attorney’s fees.  AS 23.30.145 provides in pertinent part:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded….  In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.  

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


Based on the facts in this case, we find the employer controverted and otherwise resisted paying the employee benefits, and conclude we may award attorney’s fees under subsection AS 23.30.145(b).  Subsection .145(b) requires that the attorney’s fees awarded be reasonable.  Our regulation 8 AAC 45.180(d) requires that a fee awarded under subsection .145(b) be reasonably commensurate with the work performed.  It also requires that we consider the nature, length, and complexity of the services performed, as well as the amount of benefits involved.  We find the employee’s attorney has successfully obtained a benefit for the employee.  The employer resisted payment and controverted the employee’s claim for benefits.  As a result, the employee is entitled to receive compensation for his attorney’s fees.  The policies underlying the attorney's fee statute further support our conclusion.  AS 23.130.145(a) provides for attorney’s fees in order to ensure that injured workers are able to obtain effective representation.  Underwater Construction, 884 P.2d at 159.  Wien  Air Alaska v. Arant, 592 P.2d 352, 365-66 (Alaska 1979), overruled on other  grounds, Fairbanks N. Star School Dist. v. Crider, 736  P.2d 770  (Alaska  1989).  The Court has found:

Where an employer resists payment of benefits, the injured worker must retain an attorney to protect his interests.  ‘The employer is required to pay the attorneys' fees relating to the unsuccessfully controverted portion of the claim because he created the employee's need for legal assistance.’

Underwater Construction, at 159, citing  Haile v. Pan American World Airways, Inc., 505 P.2d 838,  842  (Alaska  1973) (Rabinowitz, J., dissenting  in  part, concurring  in  part).  


In this case, the employer’s actions required the employee to obtain representation.  Mr. Rehbock submitted an affidavit for attorney and paralegal fees of $6,079.38.
  The employer did not object to this request.  We find these fees are reasonable and were necessary.  Thus we conclude the employee’s attorney is entitled to receive attorney and paralegal fees in the amount of $6,079.38.


ORDER

1. The employee suffered a compensable injury to his arm during the course and scope of his employment on October 27, 2001.  

2. We reserve jurisdiction to resolve disputes regarding the employee’s claim for temporary total or temporary partial disability benefits, transportation and medical benefits, penalties and interest. 

3. The employee's request for attorney's fees and costs is granted in the amount of $6,079.38.



Dated at Anchorage, Alaska this 2nd day of January, 2003.






ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Suzanne Sumner, 







Designated Chairperson







____________________________                                






John A. Abshire, Member







____________________________                                  






S. T. Hagedorn, Member


If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.


If compensation is awarded, but not paid within 30 days of this decision, the person to whom compensation is payable may, within one year after the default of payment, request from the Board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of PAUL J. MAHONEY employee / applicant; v. TRIDENT SEAFOODand ALASKA NATIONAL INSRUACE CO., insurer, / defendants; Case Nos. 200127509, 200128087; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 2nd day of January, 2003.

                             

   _________________________________

      






Shirley A. DeBose, Clerk

�








� Mr. Rehbock’s 12/5/02 Affidavit.
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