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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                Juneau, Alaska 99802-5512

	MICHAEL R. CLARK, 

                                                  Employee, 

                                                            Respondant,

                                                   v. 

K & L DISTRIBUTORS, INC.,

                                                  Employer,

                                                   and 

FREMONT INDUSTRIAL INDEMNITY

COMPANY,

                                                  Insurer,

                                                            Petitioners.
	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	        INTERLOCUTORY

        DECISION AND ORDER

        AWCB Case No.  198713381
        AWCB Decision No.  03-0005

         Filed with AWCB Anchorage, Alaska

         on January  7,  2003.


We heard the employer’s petition requesting a compensation rate adjustment pursuant to AS 23.30.225(b), on the basis of the written record, at Anchorage, Alaska on December 3, 2002.  Attorney Tim MacMillan represents the employee. Attorney Mark Figura represents the employer and insurer (employer). We reopened the record for additional Board inquiry. We closed the record on January 3, 2003 when we first met after additional Board inquiry.   
ISSUES
 
1.  Is the employer entitled to a compensation rate adjustment pursuant to AS 23.30.225(b)?

 
2.   Is the employer entitled to an offset to recover overpayment of compensation under AS 23.30.155(j)? 

SUMMARY OF THE EVIDENCE

The parties stipulate to the following relevant facts. 

1. The employee was injured in the course and scope of his employment with the employer, K & L Distributors, Inc., on July 14, 1987. 

2. Since April 13, 1999, the employee has been receiving periodic compensation benefits under the Alaska Workers' Compensation Act. The employee's weekly temporary total disability (TTD) compensation rate is $473.15, based on gross weekly earnings of $721.94.

3. The employee began receiving social security disability benefits for the Workers’ compensation injury in January 2000. The employee was initially entitled to monthly social security disability benefits in the amount of $1,373.00.

4. On October 16, 2002, the employer filed a petition for a compensation rate adjustment pursuant to AS 23.30.225(b) and 8 AAC 45.225. The employer calculated the offset as $212.45 and the adjusted Alaska weekly compensation rate as $260.70, effective January 1, 2000.

5. The employee and his attorney agreed with the employer and carrier's calculation of the employee's revised compensation rate pursuant to AS 23.30.225(b), and agreed that the employee's compensation rate should be $260.70, effective January 1, 2000.

6. By stipulation filed November 7, 2002, the parties consented to an order allowing the employer and carrier to reduce the compensation rate beginning 60 days after the Board's Decision and Order. 

7. The parties also consented to an order allowing the employer and carrier to begin recovering the overpayment by taking the AS 23.30.155(j) offset at the 20% rate 60 days following the Board's Decision and Order accepting the revised compensation rate. 

8. The parties are not opposed to a Board Decision and Order that would not preclude the employer and carrier from requesting recovery in the future at a rate higher than 20%. 

9. The parties also agreed to waive their right to an oral hearing, consent to the Board hearing the petition on the written record, and consent to the Board's issuance of a Decision and Order based on the petition and the stipulation.
(11/6/02 Stipulation).
The employer attached several exhibits in support of its petition requesting a compensation rate adjustment.  Exhibit A includes Social Security Administration (SSA) documents reflecting the employee’s eligibility determination as well as the calculation of the employee’s Social Security benefit and of the Workers’ compensation offset.  The employee’s current SSA benefit is offset for his Workers’ compensation benefits.  He is presently receiving $928.10 per month from the SSA. Exhibit B indicates the employee’s disability for social security eligibility purposes was his compensable shoulder injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

SOCIAL SECURITY OFFSET

The employer seeks to reduce the employee's TTD benefit because he receives disability benefits from the SSA.  AS 23.30.225(b) provides:

When it is determined that, in accordance with 42 U.S.C. 401 et seq., periodic disability benefits are payable to an employee or his dependents for an injury for which a claim has been filed under this chapter, weekly disability benefits payable under this chapter shall be offset by an amount by which the sum of (1) weekly benefits to which the employee is entitled under 42 U.S.C. 401 et seq., and (2) weekly disability benefits to which the employee would otherwise be entitled under this chapter, exceeds 80 per cent of the employee's average weekly wage at the time of injury. 

Based on the documents accompanying the petition and the parties’ stipulation, we find the employee is entitled to disability benefits from the SSA due to his July 14, 1987 injury. The employer has paid full compensation since the employee was injured, even though the employer asserts the employee has received in excess of 80 percent of his gross weekly wage since the SSA awarded disability benefits beginning January 2000.  We find the SSA has been taking an offset for the employee's TTD benefit thereby reducing his SSA disability benefits to $928.10 per month.  Accordingly, it will be necessary for us to calculate whether the employee’s present SSA benefit and TTD benefit, when combined, exceed of 80 percent of the employee’s gross weekly wage. If it does, the employer will be entitled to an immediate TTD rate adjustment.

However, this does not end our inquiry.  We must also calculate whether the employee’s full SSA (without offset) disability benefits in the amount of  $1,373.00 when combined with his workers’ compensation benefit exceed 80 percent of the employee’s gross weekly wage. 



A. SSA Benefit with Offset.

The SSA has been taking an offset for the employee's TTD benefit, thereby reducing his SSA disability benefits from $1,373.00 to $928.10 per month.  Based on the documentary record of the amounts actually paid to the employee as TTD and SSA disability benefits, after offset, we find the employee receives in excess of 80 percent gross weekly earnings:

Gross Weekly Earnings (GWE)


$  721.94

Compensation Rate (weekly)



$  473.15

Monthly Social Security (SSA)


$  928.10

Weekly Social Security (SSA) (12 x $928.10 / 52)
$  214.17

Compensation Rate + SSA



$  687.32

80% of GWE





$  577.55

Adjustment (687.32 - $577.55)


$  109.77

Adjusted Alaska Compensation Rate


$  363.38


(473.15 –109.77)

We find that the employee is currently receiving combined payments in excess of the amount of disability benefits provided in AS 23.30.225(b).  The employee may not receive in excess of 80% of the employee’s gross weekly earnings. Id. We conclude the employer may immediately adjust the employee’s TTD compensation rate to $363.38.


B.  SSA Benefit without Offset.

We find the employee's monthly entitlement amount of disability benefits from the SSA, without offset, is $1,373.00.  Based on the record, we find the SSA benefits without offset, combined with the employee’s TTD benefit, will exceed of 80 percent of the employee’s gross weekly earnings:

Gross Weekly Earnings (GWE)


$    721.94

Compensation Rate (weekly)



$    473.15

Monthly Social Security (SSA)


$  1,373.00

Weekly Social Security (SSA) (12 x $1373.00/ 52)
$    316.85

Compensation Rate + SSA



$    790.00

80% of GWE





$    577.55

Adjustment (790.00  – 577.55)



$    212.45


Adjusted Alaska Compensation Rate


$    260.70


Based on these findings, we conclude the employer is entitled to a reduction in the TTD compensation rate. This would be in lieu of the SSA's offset for workers' compensation benefits. We grant the employer’s petition for a compensation rate adjustment. However, were the employer to immediately adjust the employee’s TTD compensation rate to $260.70 per week, the employee would be receiving less than 80% of the his gross weekly wage.  This is less than AS 23.30.225(b) allows. Accordingly, we want to coordinate benefits and assure the employee receives the full benefits to which he is entitled.  We want to give the employee the opportunity to notify the SSA that the employer will be taking the offset, and request the SSA to cease taking the offset. We direct the employee and/or the employer to file this decision with the SSA.

Except as provided in this decision, the employer may not adjust the TTD compensation rate until 60 days after the date this decision is filed, and the offset may be taken only against TTD payments made after that date. If the SSA ceases its offset sooner than 60 days after the date of this decision, or if the SSA makes a lump sum payment to adjust the employee's benefits for its past offset, the employee must immediately write to the employer, tell it of the SSA's action, and send the employer a copy of the paperwork from the SSA.  If SSA ceases its offset sooner than 60 days after the date of this decision, the employer may begin its TTD rate adjustment effective the date the SSA ceases taking the offset for employee's receipt of workers' compensation payments.


C.  Employer’s Recovery of Overpayment.

The employer also seeks to recover its overpayment by withholding 20 % of the employee’s future TTD benefit. AS 23.30.155(j) provides:

(j) If an employer has made advance payments or overpayments of compensation, the employer is entitled to be reimbursed by withholding up to 20 percent out of each unpaid installment or installments of compensation due.  More than 20 percent of unpaid installments of compensation due may be withheld from an employee only on approval of the board.

 We found that the full benefit from the SSA, combined with the employee's TTD benefit, total 790.00 per month.  This is more than 80 percent of the employee's gross weekly earnings.  Therefore, we conclude there has been an overpayment of benefits to the employee under AS 23.30.225(b). Under AS 23.30.155(j) the employer is entitled to withhold the employee’s future installments of workers' compensation benefits only if there has been an overpayment. While we agree the employer will be entitled to recover its overpayment under the facts of this case, we must deny the employer's request at this time.

By both federal and state statute, an injured employee's combined disability entitlement from the SSA and Alaska workers’ compensation sources cannot exceed 80 percent of his pre-injury earnings ("average current earnings" for the SSA and "average weekly wage" for purposes of workers' compensation).  If the combined amount of an employee's entitlements exceeds 80 percent of his/her pre-injury earnings, the SSA takes an offset.  42 U.S.C. §424a(a).   The only instance the SSA is prohibited from taking an offset is when an employer seeks an offset under a law or plan which was effective February 18, 1981, as provided at 42 U.S.C. §424a(d), which provides:

The reduction of benefits required by this section shall not be made if the law or plan described in subsection (a)(2) of this section under which a periodic benefit is payable provides for the reduction thereof when anyone is entitled to benefits under this subchapter on the basis of the wages and self-employment income of an individual entitled to benefits under section 423 of this title, and such law or plan so provided on February 18, 1981.

(Emphasis added).  


The Alaska Supreme Court determined in Underwater Construction, Inc. v. Shirley, 884 P.2d 150, 151 (Alaska 1994), that AS 23.30.225(b) and 42 U.S.C. §424 are not in pari materia, and are not to be construed together.  Under AS 23.30.225(b) and the court's ruling in Shirley, we conclude the employer is entitled to an offset for SSA benefits, whether or not AS 23.30.225(b) is legally sufficient to meet the offset criteria of 42 U.S.C. §424a(d).   


Nevertheless, the Alaska Supreme Court also recognizes the legal principal of comity, recognizing the fundamental judicial responsibility to promote the interest of justice by recognizing and coordinating with independent jurisdictions.  See, e.g., John v. Baker,  982 P.2d 738 (Alaska 1999).  The court explicitly ruled in Green v. Kake Tribal Corp., 816 P.2d 1363, 1368 (Alaska 1991), that an injured employee is "not to bear the burden" of the "imperfect fit" between the federal and state statutes and benefit schemes.  In light of the court's specific ruling, we conclude an additional offset to allow the employer to recoup for past offsets taken by the SSA would be permissible only when the employee receives the full amount of combined workers' compensation and SSA benefits due under AS 23.30.225(b).  Dunaway v. Silver Bay Logging, AWCB Decision No. 00 - 0125 (June 28, 2000).


We find we are constrained to comply with the court's direction in Green.  We will exercise our discretion under AS 23.30.155(h) to issue an interlocutory order, declining to allow additional offsets to the employee's TTD benefit at this time, and retain jurisdiction to modify our decision, pending additional information or action from the parties or the SSA.  


We direct the employee to notify our office and the employer immediately if he receives any form of adjustment of his benefits from the SSA.  Additionally, the employer may notify the SSA of this decision and request simultaneous notification of any adjustment of the employee's SSA benefits, and may request coordination of benefits.

ORDER

1. The employer’s petition for a compensation rate adjustment to offset Social Security Administration disability benefits under AS 23.30.225(b) is granted.  

2. The employee and/or the employer shall file a copy of this decision with the Social Security Administration upon receipt of this decision.

3. The employer may take an immediate offset in the amount of $ 109.77 for an adjusted TTD compensation rate of $ 363.38 per week.

4. Except as otherwise provided in this decision, the employer may offset the employee’s compensation rate by $212.45 resulting in an adjusted weekly TTD compensation rate of rate of $260.70 per week 60 days after this decision is filed. 

5. The employer's petition to withhold 20 percent of the employee's Workers’ compensation TTD benefits under AS 23.30.155(j), to recover TTD benefits overpaid under AS 23.30.225(b), is denied at this time.


Dated at Anchorage, Alaska this  7th day of January, 2003.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Rebecca Pauli,






            Designated Chairperson







____________________________                                  






John A. Abshire, Member







____________________________                                






S.T. Hagedorn, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of MICHAEL R. CLARK employee / respondent; v. K & L DISTRIBUTORS, INC., employer; FREMONT INDUSTRIAL INDEMNITY COMPANY, insurer / petitioners; Case No. 198713381; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this  7th day of January, 2003.



                             

   _________________________________



      




Shirley A. DeBose, Clerk
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