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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	TONI A. LEE, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

CITY & BOROUGH OF JUNEAU,

   (Self-Insured)

                                                  Employer, 

                                                   and 

                                                            Defendant.
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)
	        FINAL

          DECISION AND ORDER

        AWCB Case No.  200108887
        AWCB Decision No. 03- 0006 

         Filed with AWCB Juneau, Alaska

         January 9, 2003



On November 12, 2002, in Juneau, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim for temporary total disability (“TTD”) benefits, permanent partial impairment (“PPI”) benefits, medical and transportation costs, temporary partial disability (“TPD”) benefits, a finding of a frivolous and unfair controversion and attorney’s fees and costs.  Attorney Tim MacMillan represented the employee.  Attorney T.G. Batchelor represented the employer.  

Board member James Rhodes attended the hearing telephonically.  Towards the end of the hearing, telephonic communication was lost with Board member Rhodes, and could not be restored.  The Board continued with the hearing with the consent of the parties, but left the record open to provide the hearing tapes to Board member Rhodes.  The record closed when the Board next met to deliberate, on December 10, 2002.

ISSUES

1. Is the employee entitled to additional TTD benefits?

2. Is the employee entitled to TPD benefits?

3. Is the employee entitled to PPI benefits?

4. Is the employee entitled to additional medical and transportation costs?

5. Is the employee entitled to attorney’s fees and costs?

SUMMARY OF THE EVIDENCE

Pre-2001 Relevant Medical History


In approximately 1984, the employee began developing sinus problems.
  In approximately 1986, the employee started developing seasonal allergies to olive trees as well as other aeropollens, with spring symptoms of hayfever involving the eyes and nose, but no other problems with her lungs.
  In December 1999, the employee’s hayfever worsened and she started having chronic sinus problems, with year-round nasal congestion and discharge.  She saw an otolaryngologist, Dr. Ainsworth, who gave her some saline irrigations and antibiotics.
  


On June 16, 2000, the employee saw Dominick A. Minotti, M.D., of Northwest Asthma & Allergy, who conducted skin tests.  Dr. Minotti found the employee tested positive to a variety of allergens including house dust mites, animal dander, tree and grass pollens, etc.  The employee was put on immunotherapy and diagnosed with allergic rhinitis and chronic sinus disease, and told to quit smoking.  She was started on a number of allergy control drugs.
  


In August 2000, the employee developed an upper respiratory infection with sinus congestion while working at Fairbanks Memorial Hospital.

Alleged Work Injury


In 1987, the employee became a certified surgical technician.  She began to work for the employer at Bartlett Regional Hospital on January 8, 2001 as an operating room technician.  In her job application, the employee indicated that her overall health was “good,” but she suffered several ailments, including “asthma/hayfever.”
  She listed no known food or latex allergies.


On April 23, 2001, the employee began having facial swelling while at work.  She went to the Bartlett Regional Hospital Emergency Department for treatment.  She saw Alex D. Malter, M.D., on April 26, 2001.  Dr. Malter could not determine the cause of the employee’s problems, and gave her cortisone cream.  On April 27, 2001, the employee returned to work.  She did not feel well and left after three hours, suffering from hives, ear swelling and a high temperature, as well as breathing problems.  On April 28, 2001, the employee went to the Bartlett Regional Hospital Emergency Department complaining of a rash, which started on her neck and went to other parts of her body over several days.  Roger Martinez, M.D., examined the employee and found she suffered a rash on her face, back, chest, abdomen and legs, and suffered wheezing and increased respiratory effort.
  Dr. Martinez found that Prednisone provided relief, and felt she had suffered an allergic rash, for which he prescribed a number of allergy and respiratory medications.


On May 6, 2001, the employee was called in on a surgical case for work.  After the procedure, she removed her latex gloves and noticed her hands were swollen.  A nurse co-worker suggested the latex gloves were causing her problems, and a worker’s compensation report was submitted on May 10, 2001.


On May 11, 2001, while working for the employer, the employee again experienced facial swelling and difficulty breathing at work, which did not resolve with five uses of her metered dose Albuterol inhaler.  She went to the Emergency Department at Bartlett Regional Hospital, where the examination revealed she was in “moderate respiratory distress” and had “mild swelling to her face and lips.”
  Alan McPherson, M.D., treated her and assessed “allergic reaction presumptively to latex.”
  The employee was taken off work and the employer commenced TTD payments, which continued until September 24, 2001.


On May 23, 2001, Dr. Malter wrote:

This letter is a followup to a recent work excuse that I wrote for Ms. Toni Lee.  Toni seems to be having latex allergies.  Previously I thought that simply being out of the [operating room] would be sufficient to prevent her from having recurrences of the symptoms, but it seems that she may become symptomatic when she is simply in any hospital environment.  I would recommend that she not work in a hospital environment until she gets a complete reevaluation by the allergist in Seattle.
  


On June 16, 2001, Michael S. Kennedy, M.D., at the Northwest Allergy Center in Seattle evaluated the employee and concluded she suffered contact dermatitis, which was work-related.
  He also concluded she suffered asthma and chronic bronchitis, which were not work-related.
 


On June 27, 2001, the employee went to the Bartlett Regional Hospital Emergency Department complaining of upper respiratory symptoms.
  Ian Jones, P.A., felt the employee suffered frontal and maxillary sinusitis and bronchitis.


On July 24, 2001, Dr. Kennedy conducted a follow-up evaluation of the employee.  He concluded she suffered moderate obstruction of her lungs, with significant improvement with the use of a bronchodilator.
  He noted the employee had positive allergic reactions to nickel, black rubber, phenylenediamine and mercapto mix.  


The employee did not believe she could return to her job because of her allergies and requested reemployment benefits on August 2, 2001.  She was assigned to B. Sue Roth, M.Ed, CRC, LPC, for an eligibility evaluation.


On August 20, 2001, Dr. Malter responded to a Disability Health Continuation Attending Physician’s Statement from the employer.  He stated the employee could not resume her previous job duties due to her latex allergy.
  Dr. Malter referred the employee to John F. Raster, M.D., a specialist in otolaryngology, head and neck surgery.  Dr. Raster saw the employee on August 24, 2001.  He noted she had developed a severe latex allergy.
  He concluded the employee suffered chronic laryngitis and asthma, “grossly exacerbated by allergy especially latex & rubber.”
  He concluded the employee’s condition was work-related and did not release her for work.
  


On September 12, 2001, Dr. Malter wrote:

I am writing regarding Ms. Lee’s time off work for her latex allergy.  I first saw Tony for this on April 26, 2001, and she indicated that it had started about four days prior.  She subsequently had a number of emergency room visits for the same problem as well as a number of visits here.


In response to the employer’s August 9, 2001 inquiry about the employee and her ability to return to work, Dr. Kennedy wrote:

I believe that the patient is capable of working as a Surgical Technician with attention to the type of gloves that she wears and the type of soaps that she uses.  This may be problematic, but if she is unable to wear any sort of protective gloves which are non-rubber and non-latex, then she would need to be transferred to any area where frequent hand-washing and glove wear is not necessary.


On September 18, 2001, the employer wrote the employee requesting that she return to work by September 24, 2001 at the latest.
  The employer stated it would follow the recommendations of Dr. Kennedy and would provide the employee with non-latex and non-rubber protective gloves.  Failing that, the employer would attempt to provide work in a setting where frequent hand washing was available or glove wear was not necessary.  


The employee did not return to work on September 24, claiming she was still ill.  She indicated he would return on September 26.  Witnesses for the employer testified the employee was provided with non-latex and non-rubber protective gloves.  Nonetheless, on September 26, 2001, the employee appeared for work, but left after three hours, claiming she was suffering an allergic reaction.  The employer controverted benefits effective September 24, 2001. On September 28, 2001, the employer fired the employee effective that date, stating “you did not meet the attendance requirements of your position and indicate that you do not believe you will be able to in the foreseeable future.”


On September 28, 2001, the employee saw Dr. Malter.  Dr. Malter wrote:

[The employee] has been in the midst of having a long evaluation for possible latex allergies, and has seen the allergist in Seattle for this.  My understanding is that they have concluded that her skin dermatitis problems are indeed related to latex, although it is less clear whether or not her asthma symptoms are latex related.  On the other hand, during the various times I have seen her she has described significantly increased asthma symptoms associated with her allergic dermatitis symptoms… In the past couple of times when she was re-exposed to latex she had marked skin and lung symptoms.

Dr. Malter noted the employee was taking Advair, Flonase, Combivent and Albuterol nebulizers, and he recommended she use Prednisone to alleviate her asthma symptoms.  He noted the employee demonstrated marked wheezing bilaterally, with slightly decreased air movement and a prolonged expiratory phase.
  He diagnosed the employee as having, “Resolving allergic dermatitis with simultaneous asthma, both of which are apparently related to environmental exposures.”
  


On October 1, 2001, the employee faxed a letter to the Board, indicating the employer had terminated her benefits and expressing her concern and confusion:

I have become very frustrated and depressed.  What rights to I have now?  Do I appeal?  How do I get my Workers’ Comp reinstated?  Do I apply for unemployment?  I am totally lost.  The Steroids I am currently taking have many side effects and are blurring my thinking and concentration.  Please contact me at your earliest [convenience].

Shortly thereafter, the employee applied for unemployment benefits, which she received from approximately October 2001 until April 15, 2002.


On November 7, 2001, at the request of the employer, of Emil J. Bardana, Jr., M.D., evaluated the employee.  He concluded the employee suffers allergic contact dermatitis to additives in latex gloves, which is work-related.
  He concluded the employee suffers rhinoconjunctivitis (hayfever), transaminitis, gastroesophageal reflux, stage III adenocarcinoma of the breast and episodic sinusitis, which are not work-related.
  He also concluded the employee suffers:

Adult-onset, allergic and non-allergic non-occupational bronchial asthma with a variety of triggers including exercise, respiratory infection (especially sinusitis), stress, allergens and unquestionably tobacco abuse as well as gastroesophageal reflux.  The latter may be impacting by reflex bronchospasm as well as microaspiration.

Dr. Bardana concluded the employee was medically stationary and suffered no permanent impairment, “except that she cannot any longer wear gloves that contain [allergen] additives.”
  Dr. Bardana wrote, “much of the treatment that has been provided to [the employee] in relationship to her skin lesions [is] related to the occupational exposure and the skin condition which arose from it.”
  He also felt:

She may have some psychological problems which need to be monitored and followed by a counselor or a psychiatrist in a way that will assist her in adapting to these [work-related and not work-related] issues.
  


In conjunction with the employee’s reemployment benefit claim, on November 30, 2001, Dr. Kennedy wrote that the employee was not yet medically stationary, and her anticipated date of medical stability was unknown.
  He also concluded that the employee would likely have a permanent impairment.


On February 1, 2002, William G. Campbell, M.D., saw the employee, in conjunction with her request for Social Security disability benefits.  Dr. Campbell performed a psychiatric evaluation on the employee and diagnosed her as suffering from a major depressive disorder.
  He concluded the employee suffered a mental impairment that limited her ability to engage in work activity.
  When asked if the employee’s symptoms of depression were related to a specific event that occurred over a twelve-month period, Dr. Campbell wrote:

Claimant experiences allergies to black rubber, nickel and compounds used to manufacture black rubber and latex.  As such, she has been unable to work in her chosen career.  She reports progressive difficulty with depression and concentration due to this loss and feeling of loss of control over her life due to struggles with Workers’ Comp litigation/etc.

On February 25, 2002, the employer reinstated the employee’s TTD benefits.


On March 4, 2002, the Reemployment Benefits Administrator (“RBA”) wrote that he was unable to determine whether the employee was eligible for reemployment benefits because there was no physician review of her job descriptions and the employee’s ability to return to her job or jobs held 10 years prior to her work injury.


At the request of the employer, on May 8, 2002, Anthony M. Mander, Ph.D., a psychologist, evaluated the employee.  He concluded the employee was suffering from clinical depression with symptoms of generalized anxiety disorder and panic attacks.
  He felt the employee could benefit from a referral to a psychiatrist for treatment with psychotropic medication, and was a candidate for psychotherapy.
  He stated, “The anxiety, depression, and panic disorder are partially occupationally related.  The breakup between Ms. Lee and her boyfriend is a contributing factor to her current emotional distress.”
  On July 1, 2002, at the request of the employer, Dr. Mander clarified his opinion:

It is my opinion that the panic disorder is related to her physical reaction to latex additives and the beliefs she held about this condition.  I believe that depression and generalized anxiety are related to the more global issue of her termination and the resulting financial and vocational uncertainties.  As I said in my report, her situation with her former boyfriend also played a role in her depression and generalized anxiety.


The employee testified at the hearing.  She testified the employer never ordered the protective gloves they agreed to order.  She testified she contacted the Alaska Division of Vocational Rehabilitation in August 2001 for assistance in getting back into the workforce.  She has been successfully reemployed as a commercial health aide in Kodiak, Alaska, since September 1, 2002 at a facility that is free of debilitating allergens.  She is now paid $2,275 per month.  She previously earned $19.41 per hour while working for the employer.  She testified she received unemployment benefits from approximately October 2001 until April 15, 2002.  The employee testified she was involved in a relationship that ended in 2001.  She did not believe the ending of this relationship was the cause of her psychological disability.


Judith Brown, R.N., testified for the employer.  She has worked at Bartlett Regional Hospital in the operating room for approximately 2.5 years.  She testified she worked with the employee in either February or March 2001 from 3 PM to 11 PM.  She testified the employee was upset about having to work this late shift.  She testified the employee often discussed with her problems the employee was having with her boyfriend.  


She testified she worked with the employee on September 26, 2001.  On that day, she noticed the employee had slightly labored breathing and kept saying she did not feel well.  She testified the employee was scared about getting sick again and did not want to have to go back on steroids for her condition.


Marla Conway, R.N., testified for the employer.  She worked with the employee. She testified she was working with the employee on September 26, 2001. She testified the employee was assigned to the endoscopy room upon her return to work, and supplied with latex/powder free nitrile gloves.  She testified the employee left at approximately noon on that day.  She testified the employee was stressed but did not appear to be in respiratory distress.  She noted the employee’s forearms were red, but she noted no hives.  She testified the black rubber in the operating room where the employee was working  was not latex.


Barbara Sharp, R.N., James E. Jurrens, R.N., and Kenneth M. Beattie testified for the employer.  Their testimony essentially corroborated other testimony or evidence already established.  The witnesses indicated they made efforts to make the employee’s workplace safe and free of any materials to which the employee was allergic.

The Arguments of the Parties


The employee argues she is entitled to TTD benefits from September 24, 2001 through February 25, 2002.  The employee argues that she is entitled to TPD from September 1, 2002 forward, claiming she continues to be disabled and this disability forced her to take a lower paying job.  She also claims she is entitled to medical and transportation costs, permanent partial impairment benefits and attorney’s fees and costs.


The employer claims the employee was medically stable on September 24, 2001.  The employer claims it made all the necessary modifications to her job site, and the employee was able to return to work on that date, and therefore no benefits are due.  The employer asserts that the only work-related condition the employee suffers is contact dermatitis, and that condition has resolved and therefore it does not owe additional medical and transportation costs.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
IS THE EMPLOYEE ENTITLED TO ADDITIONAL BENEFITS?


A.
Applicable Laws

The injured worker is afforded a presumption that all the benefits he or she seeks are compensable.
  The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  The employee need only adduce “some” “minimal” relevant evidence
 establishing a “preliminary link” between the injury claimed and employment
 or between a work-related injury and the existence of disability.


The application of the presumption involves a three-step analysis.
  First, the employee must establish a "preliminary link" between the disability and his or her employment.  Second, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.
  To overcome the presumption of compensability, the employer must present substantial evidence that the injury was not work-related.
  Because the presumption shifts only the burden of production to the employer, and not the burden of proof, we examine the employer’s evidence in isolation.
 


There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.
  "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  The Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles him to compensation benefits.
  


The third step of the presumption analysis provides that, if the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.
  The party with the burden of proving asserted facts by a preponderance of the evidence, must "induce a belief" in the mind of the trier of fact that the asserted facts are probably true.
 

B.
Is the Employee Entitled to Additional Temporary Total Disability Benefits?


The employee claims she is entitled to additional TTD benefits from September 24, 2001 through February 25, 2002.  The employer contends the employee was medically stable and able to return to work by September 24, 2001.  TTD benefits are governed by AS 23.30.185:

In case of disability total in character but temporary in quality, 80 percent of the injured employees spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.


Applying the presumption of compensability, the Board finds the employee introduced sufficient evidence to raise the presumption regarding the need for TTD benefits from September 24, 2001 through February 25, 2002.
  On August 20, 2001, Dr. Malter indicated the employee could not resume her previous job duties due to her latex allergy.
  On August 24, 2001, Dr. Raster noted the employee was not medically stable, was suffering from chronic laryngitis and asthma, which were work-related, and was unable to return to work.
  On September 28, 2001, Dr. Malter wrote that the employee’s condition had not yet resolved, and she was suffering “Resolving allergic dermatitis with simultaneous asthma, both of which are apparently related to environmental exposures.”
 On November 30, 2001, Dr. Kennedy wrote that the employee was not yet medically stationary, and her anticipated date of medical stability was unknown.
  On February 1, 2002, Dr. Campbell concluded the employee was suffering a major depressive disorder as result of her work exposures, was not yet medically stable and was unable to work.
  On May 8, 2002 and on July 1, 2002, Dr. Mander indicated the employee’s panic disorder was work-related, and her anxiety and depression were partially occupationally related.
 The Board finds this evidence is sufficient to establish a “preliminary link” that the employee’s asthma, allergy and psychological conditions are work-related, she was not medically stable on the date the employer discontinued her TTD benefits, and she remained disabled.  Following the Court's rationale in Meek v. Unocal Corp.,
 the Board therefore applies the presumption of compensability from AS 23.30.120(a)(1) to the TTD benefits the employee claims.  


The employee having established a presumption of compensability, the burden shifts to the employer to rebut this presumption with substantial evidence.  Dr. Bardana wrote that the employee suffered contact dermatitis which had “cleared completely.”
  He said the employee was medically stationary and could return to work as long as she avoided the contactants in the gloves.
  Dr. Kennedy opined that the employee could return to work if she wore protective gloves or worked in an area free of allergens.
  The employer presented testimony of several witnesses who testified the employee’s workspace was free of allergens for the employee’s return on September 26, 2001.  The Board finds the employer has offered substantial evidence that the employee was medically stable and able to return to work on September 24, 2001, thus rebutting the presumption.


The employee must prove her claim for TTD benefits by a preponderance of the evidence.
  The Board finds the employee has met her burden of proof.  All the doctors in this case agree the employee contracted a contact dermatitis allergy from the materials contained in latex from her work with the employer.  The question is when did the employee become medically stable and able to return to work.  The Board finds the employee was not medically stable on September 24, 2001, and was temporarily totally disabled from that day through at least February 25, 2002, the date the employer resumed paying TTD benefits.  The Board finds the employee has proven she continued to suffer the physical effects of her latex allergy from September 24, 2001 forward, and was unable to work.  On August 20, 2001, Dr. Malter indicated the employee could not resume her previous job duties due to her latex allergy.
  On August 24, 2001, Dr. Raster noted the employee was not medically stable, was suffering from chronic laryngitis and asthma, which were work related, and was unable to return to work.
  On September 28, 2001, Dr. Malter wrote that the employee’s condition had not yet resolved, and she was suffering “Resolving allergic dermatitis with simultaneous asthma, both of which are apparently related to environmental exposures.”
  The Board finds the employee remained temporarily totally disabled from September 24, 2001 forward, through at least February 25, 2002.


Even if the Board accepts the employer’s assertions that it provided protective gloves for the employee and her worksite was allergen free, the Board finds the employee suffered a debilitating psychological disability from her occupational exposures.  Although Dr. Kennedy initially cleared the employee for work, subject to a contaminant-free workplace, and the employer made commendable efforts to accommodate the employee, it is unrefuted that she suffered debilitating psychological effects upon her return. Dr. Mander indicated the employee’s panic disorder was work-related, and her anxiety and depression were partially occupationally related.
  Dr. Kennedy noted the employee was not yet medically stationary in his November 30, 2001 report, and her anticipated date of medical stability was unknown.
  Dr. Bardana agreed that the employee likely suffered some psychological problems.
  On February 1, 2002, Dr. Campbell concluded the employee was suffering a major depressive disorder as a result of her work exposures, was not yet medically stable and was unable to work.
 The Board finds the employee was a credible witness,
 and in no way a malingerer.  She made valiant efforts to return to the workforce, as proven by her retraining through the Division of Vocational Rehabilitation. Accordingly, the preponderance of the evidence persuades the Board that the employee was temporarily totally disabled due to her psychological condition from September 26, 2001 forward.


The employer argued that the psychological aspect of the employee’s claim involves mental stress, for which the employee is not granted the presumption of compensability under AS 23.30.120(c).  However, the employee’s psychological trauma is of a physical origin, as opposed to a purely mental origin, and therefore the employee is entitled to the presumption of compensability.  It is not stress, per se, that triggered the employee’s psychological reaction, but rather her occupational exposures.  Regardless, the overwhelming preponderance of the medical evidence in this case supports the employee’s claim of a debilitating psychological injury caused by her occupational exposures.


The employee has also requested temporary partial disability benefits because of her lower income from her new job.  The employee appears to be back to a job similar to her prior job, minus the allergen exposures.  It does not appear that TPD benefits would be due.  However, the focal point of the hearing in this matter was regarding the employee’s TTD claim.  Therefore, the Board will not rule on this matter and will leave the parties to attempt to amicably resolve this issue.  The Board will reserve jurisdiction in the event the parties are unable to resolve this dispute.

B.
The Employee’s Right to Additional Medical Care and Transportation Costs

The employee seeks medical care and transportation costs for her work-related injuries. Since the Board has found the employee's asthma, psychological and latex-related injuries are work-related, medical and transportation costs flowing from those work-related injuries and exacerbations are compensable.  An employee’s right to medical benefits is governed by AS 23.30.095.  The Board orders the employer to pay all medical and transportation costs associated with the employee's work-related injuries.  The Board will retain jurisdiction in the event the parties are unable to resolve disputed outstanding costs or benefits.

C. Frivolous and Unfair Controversion

The employee contends the employer committed a frivolous and unfair controversion.  AS 23.30.155(o) requires the Board to notify the Division of Insurance if an employer has unfairly or frivolously controverted compensation due.  In the instant matter, the employer’s controversions were supported by the opinions of Dr. Kennedy and Dr. Bardana.  The employer, as stated, made commendable efforts in its attempt to accommodate the employee.  Unfortunately, these efforts failed.  The Board does not believe the employer engaged in frivolous or unfair controversions since its denial of benefits was supported by objective medical evidence.


D.
Attorney’s Fees and Costs


The Board finds the employee’s attorney has successfully prosecuted the employee’s claim.  The Board finds the employer resisted and controverted the employee’s claim.  AS 23.30.145 states, in pertinent part:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.

(b) If an employer fails to... pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs of the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


The employee’s attorney submitted affidavits detailing and explaining his fees.  In his November 8, 2002 affidavit, Mr. MacMillan affied that he spent 21.2 hours in pursuing the employee's claim.  He spent 5 hours at the hearing and preparing for the hearing.  He also claimed costs of $235.75 for round-trip airfare from Anchorage to Juneau, $150 for two night’s stay in a hotel and $89.28 for car rental.


The Board finds the employee prevailed on the most substantial aspects of her claim.  The employee’s counsel was instrumental in obtaining the benefits sought by the employee.  This matter was very complex – both medically and legally -- and tenaciously fought by the employer.  The employer’s counsel, T.G. Batchelor, was a strong advocate for the employer, and is an experienced attorney.  The employee’s counsel, Tim MacMillan, was also a strong and effective advocate for his client.  His briefs and his presentation of the employee’s claim were detailed, thorough and of great assistance to the Board.   


The Alaska Supreme Court has instructed us that an attorney’s fee award is not necessarily limited to the hourly rate multiplied by the number of hours expended.  Instead, the Board may consider the contingent nature of the fee and the likelihood of success on the merits.
  The Board finds that the employee’s attorney spent 26.2 hours on the employee’s claim.  The Board finds the hours spent are reasonable.  The employee’ attorney submitted an affidavit in support of paralegal costs.  The Board finds that $235 per hour is a reasonable fee for the employee’s attorney.  Accordingly, the employer is ordered to pay the employee his attorney fees of $6,157.00 ($235*26.2).


The employee also seeks to recoup legal costs spent in the litigation of this claim.  The employee’s attorney submitted an affidavit supporting his claim for legal costs.  The November 8, 2002 affidavit seeks costs amounting to $475.03.  The Board finds these amounts were reasonably necessary for the litigation of the employee’s claim.  The Board will award $475.03 in legal costs to the employee.

ORDER

1. The employer shall pay the employee TTD benefits from September 24, 2001 through February 25, 2002

2. The employer shall pay all medical and concomitant transportation costs associated with the employee's work-related injuries
3. The employee’s request for a finding of a frivolous and unfair controversion and referral to the Division of Insurance is denied and dismissed
4. The employer is ordered to pay the employee his attorney fees of $6,157.00

5. The employer is ordered to pay  $475.03 in legal costs to the employee

6. The Board will retain jurisdiction in the event the parties are unable to resolve any outstanding disputes

Dated at Juneau, Alaska this     day of January 2003.

ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






William P. Wielechowski,






     
Designated Chairman







____________________________                                






Richard H. Behrends, Member







____________________________                                  






James Rhodes, Member

     
If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

     
If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of TONI A. LEE employee / applicant; v. CITY & BOROUGH OF JUNEAU, (Self-insured) employer / defendants; Case No. 200108887; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 9th day of January 2003.

                             

   _________________________________

      






Shirley A. DeBose, Clerk
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