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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             Juneau, Alaska 99802-5512

	CLARITA B. BURKHALTER, 

                                                  Employee, 

                                                            Applicant

                                                   v. 

NORTH SLOPE BOROUGH,

    (Self-Insured)                        Employer,

                                                            Defendant.
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)
	       FINAL DECISION AND ORDER

      AWCB Case No.  199610538
      AWCB Decision No.  03-0008

       Filed with AWCB Fairbanks, Alaska 

       January 13, 2003.


     We considered the employer’s appeal of the Reemployment Benefits Administrator (“RBA”) Designee’s September 6, 2002 determination finding the employee eligible for reemployment benefits on a written record in Fairbanks, Alaska on December 12, 2002.  The employee was represented by Andrew J. Lambert, attorney at law.  The employer was represented by  Michael P. McConahy,  attorney at law.  We closed the record on December 12, 2002.

                     
     ISSUES

  Whether the RBA Designee abused her discretion in finding the employee was eligible for reemployment benefits?


SUMMARY OF THE EVIDENCE

       The employee was employed as a cook for the North Slope Borough.  As a cook, she was responsible for preparing meals each day for about 100 people.  She planned the menu, performed the cooking, did baking, washing and cleaning of kitchen utensils and busing of tables.  She was also responsible for receiving and storing merchandise including kitchen supplies and boxes of food items.  She unloading boxes of canned food and cooking ingredients from the store  room including frozen food from a walk-in freezer.  She was injured on April 11, 1996 while working for the employer.  She was in the process of unloading a box of frozen meat weighing about 40 pounds and located overhead when another box of frozen meat weighing 40 pounds fell on her, hitting her on the left side of the head, face and left top shoulder.  Several days later, she felt increasing pain in her left neck, left shoulder and left chest.  She sought medical care from her family doctor and also went to the Barrow Hospital.  She was seen by Dr. Perez.  She had x-rays and an electrocardiogram (EKG).  She was prescribed several medications, including analgesics and she returned to work.  However, she saw Dr. Perez several more times for complaints associated with the injury.  She continued to work until she could no longer perform her duties and she left her employment May 29, 1999.  

     An independent medical examination (IME) was performed on the employee by Dr. Mark Gabr.  Based on his findings that the employee’s condition was pre-existing and she had reached pre-injury status, the employer controverted her claim.  Thereafter, she filed a worker’s compensation claim on December 6, 1999.  On April 6, 2001, a second independent medical examination (SIME) was performed on the employee by Dr. John Chiu, a neurosurgeon, who diagnosed post-traumatic cervical disc herniation with radiculopathy and associated headaches.  Dr. Chiu recommended that the employee submit to surgery.  He stated:

               I recommend  that a provocative cervical discogram  should be done to define further the patient’s cervical disc problem.  The percutaneous outpatient microdecompressive endoscopic cervical discectomy with laser thermodiskoplasty should be performed following positive cervical discogram to improve the patient’s condition further and reduce or relieve her cervical radiculopathy.  Incidentally, updated MRI scan of the cervical spine done April 7, 2001 showed significant herniated cervical discs at C4-5 and C5-6 level and positive EMG for upper extremities or for cervical nerve roots.

Dr. Chiu listed a number of advantages associated with this surgery.
  He found that the “employee should improve with her cervical disc surgery and will require 2-4 months of postoperative spinal exercise/rehabilitation (physiotherapy) program in order for her to return ‘to work’ or reach a permanent or stationary status for vocational rehabilitation.”

     On  July 5, 2002, Dr. Dulin, the employee’s treating physician, again saw the employee.  He had treated her during the years since the injury. He conducted an extensive review of her medical history, along with consultation and examination of the employee.  He also reviewed Dr. Chiu’s report.  He also reviewed the report of Dr. Randall Smith, a neurologist, who he had referred the employee to in April, 2002.  Dr. Smith submitted a letter regarding the employee’s condition in which he stated that based on the results of a CT scan, the employee suffered from “…degenerative changes and disc bulging at C5-6 which could be the cause of her many years of neck pain.”
   He went on to opine:

If we proceeded with a discectomy and fusion at that level, the chances of helping her with her chronic neck pain would be in the 60% range.

Dr. Dulin noted that the employee claimed to have pain on the left side of her face, headaches, numbness of the face, left collar bone pain, left shoulder pain and numbness of the left arm and fingers.  He diagnosed her as suffering from: 

1. History of traumatic close head injury, (1993 and 1996).

2. Disc bulging at C-5-6. 

3. L-4-5 spinal stenosis.

4. Post-traumatic cervical herniation with cervical radiculopathy.

5. Post-traumatic headaches secondary to above.

6. Musculoligamentous lumbar sprain/strain injury.

7. Left S1 lumbar radiculopathy.

Dr, Dulin concluded that the employee had “achieved maximum improvement as to conservative form of therapy” and declared her to be “permanent and stationary regarding her neck injury, left shoulder, numbness of arm and hand and her low back pain,” “not capable of resuming her prior occupation” and “if she chooses to defer any further medical or surgical management, she will be declared a Qualified Injured Worker eligible for vocational rehabilitation services.”
  Dr. Dulin based his recommendations in part on Dr. Chiu and Dr. Smith’s statements that the employee would benefit from cervical surgery.  In this regard, Dr. Dulin stated:

      I have informed Ms. Burkhalter that she was seen and was evaluated by orthopedic and neurosurgeons who all concur that she should undergo with surgical decompression of her cervical bulging disc.  However, Ms. Burkhalter became frantic and fearful of surgery.  She declined to undergo any surgical procedure.  It is evident that surgery is the only accepted form of treatment to resolve her industrial injury.

     Based on Dr. Dulin’s July 5, 2002 report as evidence of the compensability of her claim, the RBA Designee found the employee eligible for reemployment benefits on September 6, 2002.  The Decision is based upon a finding that the employee has established a compensable claim and that the employee cannot return to the job at the time of injury.  Although the employee’s request for RBA services was beyond the 90 day limit required for a timely application under AS 23.30.041 after the worker gave the employer notice of the injury, the RBA Designee found that unusual and extenuating circumstances prevented a timely filing.  There is no indication that the RBA Designee considered the issue of the employee’s alleged refusal of surgical treatment under AS 23.30.095.  The employer appealed this decision, claiming that the RBA Designee abused her discretion.  

EMPLOYER’S POSITION

The employer maintains that under AS 23.30.095, an injured employee who unreasonably refuses to submit to medical or surgical treatment may have payment of compensation suspended while the refusal continues, unless the circumstances justified the refusal.  In addition, the employer contends that if the employee has the surgery, she may not need 

rehabilitation or an entirely different reemployment plan may be found to be appropriate.

The employer also objects to Board consideration of any information regarding the employee’s reasons for rejecting surgery which are not part of the Board record, such as statements of counsel about the employee’s views contained in the employee’s brief.

EMPLOYEE’S POSITION 

     The employee contends that the RBA Designee has not abused her discretion in finding the employee to be eligible for reemployment benefits.  The employee also maintains that the employee’s refusal of surgery is reasonable under workers’ compensation  regulations and applicable precedents.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

ABUSE OF DISCRETION STANDARD

           Under AS 23.30.041(d), we must uphold a decision of the RBA Designee absent “an abuse of discretion on the administrator’s part.”  The Alaska Supreme Court has stated abuse of discretion consists of “issuing a decision which is arbitrary, capricious, manifestly  unreasonable, or which stems from an improper motive.”
  Additionally, an agency’s failure to properly apply the controlling law may also be considered an abuse of discretion.
 

     In the Administrative Procedure Act, the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions:

          Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by findings, or the findings are not supported by evidence…If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) the substantial evidence in light of the whole record.

On appeal to the courts, our decision reviewing the RBA Designee’s determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  The Board’s concern with meeting that standard on appeal leads it to apply a substantial evidence standard in our review of the RBA Designee’s determination.  In applying a substantial evidence standard, a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order…must be upheld.”
 

ELIGIBILITY FOR REEMPLOYMENT BENEFITS UNDER AS 23.30.041

     AS 23.30.041 provides, in part:

            (c) If an employee suffers a compensable injury that may permanently preclude an employee’s return to the employee’s occupation at the time of injury, the employee or employer may request an eligibility evaluation for reemployment benefits.  The employee shall request an eligibility evaluation within 90 days after the employee gives the employer notice of injury unless the administrator determines the employee has an unusual and extenuating circumstance that prevents the employee from making a timely request.

Subsection (e) of this provision states that an employee may be eligible for benefits under this section upon the employee’s written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee’s job…for (1) the employee’s job at the time of injury; or (2) other jobs that exist in the labor market that the employee has held or received training for within the last ten years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market.…

Subsection (f) provides, in part that an employee is not eligible for reemployment benefits if…(1) the employer offers employment within the employee’s predicted post-injury physical capacities at a wage equivalent to at least the state minimum wage…and the employment prepares the employee to be employable in other jobs that exist in the labor market…or (3) at the time of medical stability no permanent impairment is identified or expected.

We now consider whether the RBA Designee’s decision is supported by substantial evidence.
  Substantial evidence is that which a reasonable mind, reviewing the record as a whole, might accept as adequate.
 If, in light of the record as a whole, we find the RBA Designee’s decision is not supported by substantial evidence, we will conclude the RBA Designee abused her discretion and remand the matter for reexamination of the record and necessary action.

       In this case, it appears that the RBA Designee acted properly in applying the criteria of AS 23.30.041(c) to the employee’s application for reemployment benefits. The RBA Designee found  that the employee’s claim was compensable based upon Dr. Dulin’s July 5, 2001 report and that she could not return to her previous position as a cook for the employer.  With regard to the timeliness of her appeal, the RBA Designee found that there were unusual and extenuating  circumstances which prevented her from filing an appeal within the 90 days stated in AS 23.30.041(c).  On this basis, and because the Board can only consider the merits of the RBA Designee’s decision in this appeal, the RBA Designee’s decision is affirmed as it is supported by substantial evidence and no abuse of discretion has been shown.


ORDER
     The RBA Designee’s September 6, 2002 determination finding the employee eligible for reemployment benefits is affirmed. 


Dated at Fairbanks, Alaska this 13th day of January,2003.
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RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215,  a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of CLARITA B. BURKHALTER, employee/applicant; v. NORTH SLOPE BOROUGH, employer and insurer/defendant; Case No. 199610538; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 13th  day of January, 2003.

                             
_________________________________

                                 Victoria J. Zalewski, Admin. Clerk
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� The employer filed a petition on September 17, 2002, appealing the RBA decision finding the employee eligible for reemployment benefits.  The employer attempts to present the issue of whether the employee has unreasonably refused cervical surgery in the context of its appeal of the RBA Designee’s decision.  The RBA does not have the jurisdiction to decide this issue.  This Decision and Order addresses only the employer’s appeal of the RBA decision under AS 23..30.041(c).   However,  AS 23.30.095(d) provides, in part, that if an “employee unreasonably refuses to submit to medical or surgical treatment, the board may by order suspend the payment of further compensation while the refusal continues…unless the circumstances justified the refusal.”  Thus, a petition alleging unreasonable refusal of treatment by the employee must be filed under AS 23.30.130 so that the matter can be heard by the Board and an order requested pursuant to AS 23.30.095(d) to suspend ongoing benefits.  See also Metcalf  v. Felec Services, 784 P.2d 1386 (Alaska 1990) in which the Alaska Supreme Court sets forth the factors to be considered in determining the reasonableness of the refusal of treatment.
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