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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	YVANECK N. TREMBLAY, 

                                                  Employee, 

                                                      Applicant,

                                                   v. 

WRIGHT SCHUCHART HARBOR/ASAG,

                                                  Employer,

                                                   and 

EMPLOYERS INS CO OF WAUSAU,

                                                  Insurer,

                                                      Defendants..

	)

)

)
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)
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)

)

)

)

)

)

)

)

)

)
	        FINAL

        DECISION AND ORDER

        AWCB Case No. 198410940
        AWCB Decision No. 03-0009  

         Filed with AWCB Fairbanks, Alaska

         on January 14, 2003



We heard the employee’s claim for temporary total disability (TTD) benefits at Fairbanks, Alaska on October 3, 2002.  The employee represented himself. Attorney Penney Zobel represented the defendants. The record closed at the end of the hearing.

ISSUES

1. Is the employee’s claim for TTD barred by AS 23.30.105 or by his retirement? 

2. Is the employee due an award of TTD?


SUMMARY OF THE EVIDENCE

The employee, at the age of 54, sustained an injury to his left knee on June 9, 1984, during the course and scope of his employment as a carpenter with the employer. He was stacking wood when he stepped on a 4x4, lost his balance, and fell and twisted his left knee. 

A. Medical History 

As a result of his left knee injury, the employee received ongoing medical treatment. On July 7, 1986, the employee underwent a left total knee replacement, which was performed by Geroge Brown, M.D., at Fairbanks Memorial Hospital. The employee also saw Young Ha, M.D., with continued pain in the knee joint, and Richard Cobden, M.D., for left leg cramps. 

Dr. Cobden's impression was nocturnal muscular cramps and he suggested quinine and isometric exercises. Dr. Ha's chart notes, dated April 25, 1995, reflect complaints of frequent and unexpected collapse of the left knee. Dr. Ha's impression was (1) progressive ligamentous loosening resulting in instability; and (2) pain originating from the patella. 

On May 26, 1995, the employee underwent a second left knee replacement. Specifically, the operation performed by Dr. Ha consisted of replacement of tibial insert with 9 mm thickness and also patelloplasty of the plastic button cemented Howmedica component. 

Dr. Ha's chart notes, dated January 25, 1996, state that the employee complained of pain starting from the knee. Dr. Ha indicated that the employee had mal-tracking patella, which could be caused by stretching of the medial retinaculum and the tightening of the lateral retinaculum. Dr. Ha treated conservatively with a knee brace and one crutch. 

An x-ray taken August 5, 1987 showed total knee arthroplasty. Lucency at the cement-bone interface was seen interiomedially of the tibial portion. The employee continued to complain of pain and an x-ray taken November 11, 1997, showed a total knee prosthesis demonstrated with good alignment and position of the prosthetic components. There was no evidence of abnormal bony resorption about the components and no change since February 1997. 

On January 29, 1998, the employee saw James Tamai, M.D., with a chief complaint of persistent falling down. Dr. Tamai's impression was spontaneous left knee instability, most likely secondary to residual instability of left knee in addition to gait disturbances from the right shoe lift. Dr. Tamai and Dr. Cobden recommended that the employee discontinue use of the shoe lift and referred him to rehabilitation to begin aggressive quadriceps strengthening and Cybex testing of the left knee. The employee saw Dr. Tamai again on February 20, 1998. The employee had felt a sudden pop in his left knee with excruciating pain on February 17, 1998, while attempting to get out of a seat at home. The employee indicated he also injured his left ankle. Dr. Tamai's impression was left ankle sprain. Dr. Tamai also stated that tenderness on the proximal tibia would possibly indicate he has a loosening prosthesis of the tibial tree. 

The employee underwent a third surgery on his left knee on July 21, 1998. His preoperative diagnosis was malposition and loosening of left total knee replacement and Dr. Cobden performed a revision of left total knee. 

The employee saw Dr. Cobden again on February 11, 1999 with a concern that his left knee was growing loose. The employee stated that he was doing quite a bit of jumping to exercise his back and legs. Dr. Cobden warned him not to do any jumping as it is disruptive to his knee prosthesis. 

A May 18, 1999 chart note reflects problems with left knee, low back and falling. Dr. Cobden's impression was low back pain chronic strain of his left knee. Dr. Cobden's chart notes dated July 28, 1999 indicate that x-rays were taken of the right lateral chest and show the possibility of a 6th and 7th rib fracture. On August 11, 1999, Dr. Cobden reported that the employee fell on cement steps and has had persistent problems with his ribs. Also, a bunion developed over his right foot and Dr. Cobden opined that it would respond best to a Silver bunionectomy. Dr. Cobden's chart note dated September 15, 1999 reflects continued left knee pain. Chart notes dated August 30, 2000 reflect occasional knee pain and falling. 

On June 12, 2002, the employee saw Dr. Cobden with complaints of left knee and back pain. Dr. Cobden reported that X-rays indicate that the knee might be loosening up again. On July 24, 2002, the employee saw William Mazzocco, PA-C, who noted that the employee “is grossly unstable with laxity” and consideration would be given as to whether to have “a revision done with a larger poly placed in his left knee.” 

B. Procedural History 

The employee was paid $72,807.27 in temporary total disability (TTD) benefits from June 10, 1984 through April 26, 1987; $10,250.30 in temporary partial disability (TPD) benefits from April 27, 1987 through October 31, 1987; $484.92 in TTD from November 1, 1987 through November 7, 1987; $8,517.99 in TPD from November 8, 1987 through April 22 1988; $38,637.48 in medical costs and $39,029.51 in rehabilitation benefits. In May 1988 the parties executed a partial Compromise and Release agreement, which was approved by the Board on June 14, 1988. The employee was paid $50,011.40 in PPD benefits as a result of the settlement. 

The Compromise and Release agreement left open TTD benefits and provides, in part: 

The parties further agree that, subject to the terms and provisions of the Alaska Workers' Compensation Act, the employee's entitlement to TTD benefits shall remain open to the following extent: If the employee becomes medically unstable and thereby physically unable to perform work for which he has the necessary training or experience, defendants will reinstate TTD benefits in accordance with the Alaska Workers' Compensation Act and pay such benefits until the time that medical stability is again achieved.

The Compromise and Release agreement also left open "reasonable and necessary medical expenses which, though incurred in the future, are attributable to the accident described herein." Id. 

All medical costs arising out of the work-related knee injury that have been submitted to the carrier have been paid. On June 14, 2002, the employee filed a claim seeking TTD benefits on the grounds that the Partial Compromise and Release also left open TTD benefits. To the extent that the employee is seeking TTD benefits associated with knee surgeries in 1995 and 1998, the defendants contend his claim is time-barred by the two-year statute of limitations, pursuant to AS 23.30.105. The employee is contemplating a third left knee revision and contends that he will be entitled to TTD benefits following that surgery. Because the employee voluntarily retired from employment, however, the defendants contend he will suffer no decrease in earning capacity due to a work-connected injury and, therefore, he is not entitled to any TTD benefits after his retirement. Accordingly, the defendants conclude, the employee's claim should be denied. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

A. Statute of Limitations

AS 23.30.105 provides, in part, that "[T]he right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of the employee's disability and its relation to the employment and after disablement." 

Since executing the partial Compromise and Release agreement in 1988, the employee has had two additional left knee revisions, one in 1995 and another in 1998, but he filed no claim for associated TTD benefits, covering the unspecified periods of recovery until June 14, 2002. The employee does not dispute that he was aware of the relation of the subsequent knee surgeries to his work-related injury. Accordingly, we find that since no claim for TTD associated with the 1995 and 1998 surgeries was filed within two years, the TTD claims are time-barred and must be denied. 

B. TTD Benefits After Retirement 

According to documents submitted by the employee, he first went to work with the Department of Transportation with the State of Alaska. He ended his work there in 1993. He then went through training with the Division of Vocational Rehabilitation in the area of jewelry repair. The employee testified he did not complete the training successfully due to funding problems. He said all training and employment ended in June of 2001. 

The employee said he retired from employment on June 15, 2001 at the age of 72, in part, because his supervisor indicated he would lose his benefits if he did not retire. He has not worked since. The defendants contend that because he has suffered no decrease in earning capacity due to his 1984 work-connected injury since his retirement, the employee is not entitled to any TTD benefits after the date of retirement. 

The terms of the C&R indicate that the employee is entitled to TTD according to the terms of the Workers' Compensation Act. AS 23.30.185 provides that "[I]n case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability." Disability, in turn, is defined as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment." AS 23.30.395(10). 

Neither the Alaska Workers' Compensation Board nor the Alaska Supreme Court has directly addressed whether a claimant is entitled to TTD benefits after retirement. In Vetter v. Alaska Workers' Compensation Board, 524 P.2d 264 (Alaska 1974), however, the Board found that the employee did not want to work and supported this finding by reference to her husband's attitude toward her employment and her previous sporadic working history. The court stated that a dismissal of a claim for disability compensation for this reason has a proper foundation in the law. Id. at 266. The court explained that the concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment. An award for compensation must be supported by a finding that the claimant suffered a compensable disability or, more precisely, a decrease in earning capacity due to a work-connected injury or illness. The court stated that “[F]actors to be considered in making this finding include not only the extent of the injury, but also age, education, employment available in the area for persons with the capabilities in question, and intentions as to employment in the future. The aim is to make the best possible estimate of future impairment of earnings considering any available clues." Id. at 266. The court further stated: 

If a claimant, through voluntary conduct unconnected with his injury, takes himself out of the labor market, there is no compensable disability. If an employee, after injury, resumes employment and is fired for misconduct, his impairment playing no part in the discharge, there is no compensable disability. Total disability benefits have been denied when a partially disabled claimant has made no bona fide effort to obtain suitable work when such work is available. And, a claimant has been held not entitled to temporary total disability benefits even though she had a compensable injury when she had terminated her employment because of pregnancy and thereafter underwent surgery for the injury. Since the compensable injury was not the reason she was no longer working, temporary disability benefits for current wage losses were denied. 

Id. at 266-267.

The court held in Vetter that if the Board's determination that the employee was no longer employed not because of any injury but because of her personal desires is supported by substantial evidence, then the employee's claim for compensation was correctly denied. Id. at 267. The court determined that the extent of the employee's disability is not of consequence if it is determined that she had no intention of re-entering the labor market for reasons unconnected with her injuries. Id. 

Under the reasoning in Vetter, the defendants contend the employee is not entitled to TTD benefits after the date of his voluntary retirement. Instead, they reason, the employee has, through voluntary conduct unconnected with his injury, taken himself out of the labor market and has no intention of working again. As such, he has not suffered a loss in earnings, and TTD is not payable. In support of their position, the defendants cite case law from other jurisdictions. 

For example, in Kaiser Aluminum & Chemical Corp. v. Overdorff, et. al., 788 P.2d 8 (Wash. App. 1990), the court held that a retired claimant was not entitled to time loss benefits. In that case, Overdorff suffered a hernia during the course and scope of his employment. He filed a claim but continued to work until he voluntarily retired. Overdorff had applied for voluntary retirement prior to his injury and was aware, prior to his injury, that February 28, 1983 was his final day of work. Overdorff's condition progressed to a point where surgical repair became necessary and several years after his injury and retirement, he underwent the operation. 

Discussing applicable case law, the court noted that some states base the award or denial of benefits on the reason behind the workers' retirement. If the claimant retired as a result of disability, he is entitled to benefits. Id. at 294 (citing Osowski v. Board of Coop. Educ. Servs., 78 A.D.2d 740 (N.Y.S.1980); Mulpagano v. Crucible Steel Co. of Am., 53 A.D.2d 930 (N.Y.S. 1976). Other states view benefits based solely on lost income. See Stiennon v. State Accident Ins. Fund Corp., 683 P.2d 556 (Or.App. 1984) (holding that if the claimant has retired voluntarily following the injury, he can suffer no loss of wages, because, by definition, he has no expectation of receiving wages. The entire statutory scheme illustrates that TTD was established for the purpose of compensating a claimant or wages lost because of inability to work as a result of a compensable injury); Karr v. State Accident Ins. Fund Corp., 719 P.2d 35 (Or.App. 1986) (a person who has withdrawn from the work force has no lost wages. After his retirement, claimant was not entitled to TTD payment); Cutright V. Weyerhaeuser Co., 702 P.2d 403 (Or.1985) (holding that the purpose of temporary total disability benefits is to restore the injured worker physically and economically to a self-sufficient status; such benefits are structured to help replace lost income during the healing and recovery process. Consequently, an injured worker is not entitled to time loss benefits while he is voluntarily retired); Mullaney v. Gilbane Bldg. Co., 520 A.2d 141 (R.I. 1987) (the court denied an injured worker time loss benefits, since they are based not on physical disability but on loss of earning capacity. By voluntarily retiring, the worker surrenders his capacity to earn; thus, time loss benefits are not available). Given the similarity in statuary language and the general purpose behind time loss benefits, the Kaiser court followed the lead of the Oregon and Rhode Island courts and held that a worker voluntarily retiring for reasons unrelated to the injury surrenders the capacity to earn and thus is not entitled to benefits. Kaiser Aluminum & Chemical Corp. v. Overdorff, et al., 88 P.2d at 295. 

Similarly, in Gonzales v. Workers Compensation Board, 68 Cal. App. 4th 843 (Cal. App. 1998), the court affirmed the Board's finding that the employee was not entitled to TTD benefits after the date of her scheduled retirement. The court noted that even if the injured worker is entitled to temporary disability benefits at a particular rate based on earning capacity, there will not be an award if there is no evidence the worker actually suffered a wage loss. The court reasoned: 

That a worker retires after sustaining a job-related injury should not cause any radical departure from these general principles. Our touchstone is still earnings capacity. 

In our view, the decision to retire implicates the element of "willingness to work" in the earnings-capacity calculus, and the primary factual component of the analysis must be whether the worker is retiring for all purposes, or only from the particular employment. ...If the former, then the worker cannot be said to be willing to work, and earnings capacity would be zero. If the latter, then it would be necessary to determine an earning capacity from all the evidence available. A subsidiary question is whether the decision to retire is a function of the job-related injury. If the injury causes the worker to retire for all purposes or interferes with plans to continue working elsewhere, then the worker cannot be said to be unwilling to work and would have an earning capacity diminished by the injury. Thus, the worker may establish by preponderance of the evidence an intent to pursue other work interrupted by the job-related injury. 

Id. 
Based on the foregoing case law, we find a claimant who voluntarily retires from the Alaska labor market is not entitled to TTD benefits.
 Based on the employee’s testimony in this case, that he chose to retire in order to avoid losing his retirement benefits, we find the employee’s claim for TTD benefits after his date of retirement must be denied.

ORDER

 
The employee’s June 14, 2002 claim for TTD benefits is denied and dismissed. 

Dated at Fairbanks, Alaska this 14th day of January, 2003.







ALASKA WORKERS' COMPENSATION BOARD






________________________________________                                





Fred Brown, 
Designated Chairman






________________________________________                                
           Dorothy Bradshaw, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of YVANECK N. TREMBLAY employee / applicant; v. WRIGHT SCHUCHART HARBOR/ASAG, employer; EMPLOYERS INS CO OF WAUSAU, insurer / defendants; Case No. 198410940; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 14th day of January, 2003.
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Victoria J. Zalewski, Admin. Clerk 
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� We distinguish Bailey v. Litwin Corp., 780 P.2d 1007 (Alaska 1989) as not applicable to the instant case. In Bailey the court held that permanent partial disability benefits would continue to be payable beyond the date of retirement. The benefits at issue in Bailey were permanent partial disability, which by definition are permanent in nature; whereas temporary total disability benefits are temporary in nature and are to compensate for an actual loss of earnings at the time the earnings are lost because of the injury. When one has retired, there is no loss of earnings and TTD is not payable. 
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