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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	LINDA M. KLINE, 

                                                  Employee, 

                                                            Respondant,

                                                   v. 

ALYESKA PIPELINE SERVICE CO.,

 (Self-Insured)

                                                  Employer,

                                                             Petitioner.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	        DECISION AND ORDER

        ON RECONSIDERATION

        AWCB Case Nos. 199922989, 199819353,  

                                       199922983
        AWCB Decision No. 03-  0014

         Filed with AWCB Anchorage, Alaska

         January 17, 2003



On November 21, 2002, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim for temporary total disability (“TTD”) benefits, medical costs, transportation costs, permanent partial impairment (“PPI”) benefits, vocational rehabilitation benefits and attorney’s fees and costs.  On December 23, 2002, the Board issued AWCB decision No. 02-0272, wherein the Board ordered the employer to pay 8% PPI benefits, ordered that a SIME be conducted by Stephen Messerschmidt, D.C., referred the matter to the Reemployment Benefits Administrator for an eligibility evaluation, ordered the employer to pay all medical and chiropractic costs and concomitant transportation costs associated with the employee’s work-related injuries and ordered the employer to pay the employee attorney and paralegal fees of $11,414.50 plus $523.77 in legal costs.  The Board also retained jurisdiction in the event the parties were unable to resolve disputed outstanding costs or benefits.

On December 27, 2002, the employer petitioned for reconsideration on the issue of medical and chiropractic costs and transportation costs.  On January 3, 2003, the employee responded to the employer’s petition and filed her own petition for reconsideration and/or modification.  The employee requested that the Board award a higher hourly attorney fee rate.  The employee also noted that a clerical error existed in the calculation of the number of hours the employee’s attorney and his paralegal spent on the claim.  The employee further responded that she was entitled to all the chiropractic and medical costs and transportation costs that she had requested.  

The Board heard this matter on the basis of the written record. Attorney Michael J. Jensen represented the employee.  Attorney Richard Wagg represented the employer.  The record closed when the Board met to deliberate, on January 15, 2003.

ISSUE


Shall the Board reconsider, under AS 44.62.540, AWCB Decision No. 02-0272?

SUMMARY OF THE EVIDENCE


The employee was injured in the course and scope of her employment on August 31, 1998.  A detailed factual summary of the employee’s claim is found in Kline v. Alyeska Pipeline Services, AWCB Decision No. 02-0272 (December 23, 2002).  The Board herein incorporates the Summary of Evidence from that decision by reference.  


In the Board’s decision and order, the Board ordered the employer to pay, “all medical and chiropractic costs and concomitant transportation costs associated with the employee’s work-related injuries.”
  In its Petition for Reconsideration, the employer requests that the Board reconsider that portion of the decision and modify it in a manner that orders payment of only those expenses that were provided consistent with the Board’s frequency standards set out in AS 23.30.095(c) and 8 AAC 45.082.  


The employee requests the Board reconsider the attorney’s fees awarded.  The employee notes that the correct number of hours the employee’s attorney spent on the claim was 31.7 hours, while the correct number of paralegal hours was 32.9.  The employee also requests that the Board reconsider the hourly attorney fee, and seeks $250.00 per hour.  The employee also seeks attorney’s fees for responding to the employee’s petition for reconsideration and for filing its Petition for Reconsideration.

FINDINGS OF FACT AND CONCLUSIONS OF LAW


Both parties ask the Board to reconsider and make minor adjustments to its December 23, 2002 decision and order.  The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:


(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.


(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted,. . . .


In response to the parties’ Petitions for Reconsideration, the Board has examined the record of this case, as well as its decision and order.  The Board will grant the parties’ requests for reconsideration and modify AWCB decision No. 02-0272 as set forth below.

Medical, Chiropractic and Concomitant Transportation Costs


The employer requests that its payments for medical and chiropractic costs be limited and governed by the Board’s frequency standards set forth in 8 AAC 45.082(f).  It was the intent of the Board in its previous decision and order to limit the employer’s liability for medical, chiropractic and concomitant medical costs to the frequency standards set forth in the Board’s regulations.  The Board’s regulation permits treatment outside the frequency standards only if written treatment plans are submitted to the employer within 14 days after treatment begins.
  In the instant matter, the employee’s treating physician, Dr. Nickel, testified at hearing that he never submitted any treatment plans for the employee, yet treated her outside of the frequency schedule.  Accordingly, the exception set forth in 8 AAC 45.082(g) does not apply in this case.  The employer shall only be responsible for those medical, chiropractic and concomitant transportation costs that are work-related and comply with the Board’s frequency standards.

Attorney Fees


The employee correctly points out that the accurate number of hours the employee’s attorney spent on her claim was 31.7, while the correct number of paralegal hours was 32.9. The Board finds this number of hours was reasonable and necessary for the successful prosecution of the employee’s claim, and orders the employer to pay these fees at the rates set in AWCB Decision No. 02-0272.


The employee also requests that the Board reconsider the awarded hourly attorney fee rate.  The Board finds that, considering the nature, length and complexity of the services performed, and the benefits resulting to the employee,
 it correctly calculated the employee’s attorney’s fee rate to be $235 per hour.  Accordingly, the employee’s Petition for Reconsideration on this issue is denied and dismissed.  Since no additional benefits have been awarded the employee as result of this reconsideration, the employee’s attorney is not entitled to any additional attorney’s fees.

ORDER

1. The petitions of the parties for reconsideration/modification are granted and Kline v. Alyeska Pipeline Service Co., AWCB Decision No. 02-0272 is reconsidered and modified as follows:

(a) The employer shall only be responsible for those medical, chiropractic and concomitant transportation costs that are work-related and comply with the Board’s frequency standards

(b) The correct number of hours the employee’s attorney spent on her claim was 31.7 hours, while the correct number of paralegal hours was 32.9.  The employer shall pay attorney’s fees and paralegal fees based on these corrected figures

2. The employee’s Petition for Reconsideration on the issue of increasing the hourly attorney fee rate is denied and dismissed

3. Since no additional benefits have been awarded the employee as result of this reconsideration, the employee is not entitled to additional attorney’s fees

4. The remainder of AWCB Decision No. 02-0272 is affirmed

Dated at Anchorage, Alaska this 17th day of January 2003.
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Philip E. Ulmer, Member

     
If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

     
If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order on Reconsideration in the matter of LINDA M. KLINE employee / applicant; v. ALYESKA PIPELINE SERVICE COMPANY; self-insured employer / defendant; Case Nos. 199922989, 199819353, 199922983; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this  17th day of January 2003.

                             

   _________________________________

      






Shirley A. DeBose, Clerk
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