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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                Juneau, Alaska 99802-5512

	SUSAN  BALDWIN, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

CENTRAL CONSTRUCTION,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO. - A,

                                                  Insurer,

                                                            Defendants.
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	        FINAL DECISION AND ORDER

        AWCB Case No.  200117979
        AWCB Decision No. 03 - 0015

         Filed with AWCB Anchorage, Alaska

         on January 17, 2003


We heard the employee’s claim for temporary total disability benefits (TTD) from September 18, 2001 and ongoing, medical benefits, and a request for a finding of frivolous controversion as well as the employer’s AS 23.30.022(1) affirmative defense on December 4, 2002, at Anchorage, Alaska. The employee, Susan Baldwin, represented herself (employee).  Attorney Joseph Cooper represented the employer and insurer (employer). We closed the record at the conclusion of the hearing.  We reopened the record at the request of the employee to admit an additional document.  The employer did not oppose this request.  We closed the record at our next regularly scheduled hearing date, December 19, 2002. 

ISSUES

1. Is the employer liable for the employee’s claim for workers’ compensation benefits commencing September 18, 2001?

2. Is the employee’s claim for benefits barred under AS 23.30.022(1)?

3. Did the employer frivolously and unfairly controvert the employee’s claim for benefits under AS 23.30.155(o)?

SUMMARY OF THE EVIDENCE

1. Procedural Background.
The employee reported she suffered neck, wrist, and shoulder pain as a result of dragging and pulling 3000 feet of cable while working for the employer on September 18, 2001. (Report of Occupational Injury or Illness, dated September 28, 2001).  After talking to the employee's treating physician, R. Lynn Carlson, M.D., and her orthopedist, Paul J. Dittrich, M.D., the employer learned that the employee had been treated for similar complaint prior to her hire date.  Based on this information the employer immediately controverted the employee's claim.  (Controversion Notice dated October 8, 2001.)  

The employer filed a second controversion notice on October 31, 2001, stating: 

Per Sec 23.30.022 (1) relied upon responses by Susan Baldwin and her 9/17/01 health questionnaire.  Had (the employer) known she'd had shoulder surgery (the employer) would have had her doing work appropriate for someone with shoulder problems.

(Controversion Notice dated October 31, 2001). On November 28, 2001, the employee filed a Workers’ Compensation Claim seeking surgery on her neck and elbow.  (Workers’ Compensation Claim dated November 23, 2001).  

On January 16, 2002, and again on February 8, 2002, the employer controverted the employee's claims.  The employer again asserted AS 23.30.022(1) and also asserted that medical treatment received during December 2001
 was not related to the injury the employee claims occurred on September 18, 2001.  (Controversion Notices dated January 16, 2002 and February 8, 2002).  

2.  Testimony of Susan Baldwin.

The employee testified in person and by deposition.  She explained that she was dispatched from the International Brotherhood of Electrical Workers (IBEW) to the employer’s work site as an equipment operator.  When she was dispatched she still had a brace on her arm from her March 23, 2001 shoulder surgery performed by Robert Gieringer, M.D. The file does not indicate whether the employee was placed on modified work duty as a result of her March 2001 surgery.  Nor does it indicate that she was advised not to work as a result of her March 2001 surgery.  As an equipment operator, the employee believed she would be operating machinery and that she “would just go out there and pull levers.”  She testified that she could do this type of work wearing her brace. However, when she arrived on the work site there was no machinery to operate.

The employee started work on September 17, 2001. She was not asked to fill out an employment record and health questionnaire until the second morning on the job, September 18, 2001. The employee was on the clock at the time she filled out the employment record and health questionnaire. 

On the employment record, the employee circled “good” when asked about her health.  On the health questionnaire, when the employer asked if she had ever been treated for a number of conditions, she checked “no” as to each one, including epilepsy. The employee also failed to list prior surgeries, illnesses and injuries.  She denied that she had any physical defects or partial disabilities or  any condition that “may require a special work assignment.” She also denied that she had ever “been advised to have a surgical operation or medical treatment that had not been done.”  The employee explained that her answers were “accurate at the time.”  She understood her problems to be connected with her shoulder, which had been fixed.  

She also contends that when she filled out the employer’s health questionnaire, she felt rushed, everyone was waiting on her, and inadequate facilities were provided.  She testified that if she had listed all of her health problems “we’d still be there, but they’re all in the past.”  The employee underscored that she felt good enough to work and that with her arm brace there was no reason she couldn’t work.  She asserts that if she had known how bad her neck was, she wouldn’t have moved off the couch.  The employee contends that she had her shoulder surgery in March 2001, that she waited 6 months before returning to work, and that no one told her she couldn’t return to work so she thought she was healed

When asked why she denied being treated for epilepsy, the employee answered that she marked “no” because she was last treated for epilepsy over 22 years ago. The employee explained that she had answered “yes,” she would have been immediately terminated.  (Deposition of Susan Baldwin p. 2).  The employee contends that inquiring into her history of epilepsy was not a fair question.  She has never had her license taken away from her and the DMV limits their inquiry to 5 years.  After the hearing closed, the employee submitted her statement that upon further conversations with Dr. Carlson, he said that she did not have epilepsy.  

Similarly, the employee testified that in her “minds eye it was true” that she had never “been advised to have a surgical operation or medical treatment that has not been done.”  The employee did not recall Dr. Carlson informing the employee that she should work out a plan to pay for her neck surgery.  The employee does recall Dr. Carlson stating that no doctor would see her because she did not have insurance. The employee’s insurance coverage had lapsed over the summer and she needed 260 job hours before it could be reinstated. However, the employee does remember, at some time prior to September 17, 2001, that Dr. Carlson had talked to her about having surgery.   

The employee recollected that the first time she knew about her neck problems was after her September 18, 2001 injury when Dr. Gieringer told her she needed surgery on her neck.  The employee stated that by noon on September 18, 2001 she was in severe pain.  She first went to see Dr. Carlson.  Dr. Carlson ordered an MRI.
  The employee was concerned that she had reinjured her shoulder and went to see her shoulder surgeon, Dr. Gieringer. The employee emphasized that she took the MRI to Dr. Gieringer and it was Dr. Gieringer who told her to go and get her neck operated on.  The employee stresses that this is the first time she was aware she needed neck surgery.  

The employee testified that she has never seen any of her chart notes until she filed her workers’ compensation claim.  The employee emphasizes that she did not know she needed neck surgery, and that until she filed her claim, she thought her problem was with her shoulder.  The employee does not recall Dr. Carlson saying anything about her needing neck surgery. 

3.  Testimony of Robert Gieringer, M.D.

Dr. Gieringer testified by deposition. (Deposition of Robert Gieringer, M.D. dated November 5, 2002).  Dr. Gieringer’s chart note for May 16, 2001 indicates that the employee “also comes in with an MR scan that shows some C4/5 stenosis.”   (Id. at 5)  Dr. Gieringer testified that he recalled talking to the employee about her neck at that time. That same day, May 16, 2001, Dr. Gieringer prescribed physical therapy for the employee for her neck. Next to “Diagnosis” on the prescription sheet it states “Cervical spondylosis and right lateral epicondylitis.”  (Id. at 7; Physical Therapy prescription from Dr. Gieringer to Susan Baldwin dated May 16, 2001).  In his deposition, Dr. Gieringer testified that he would have given the original prescription to the employee to take to the physical therapist.  (Id. at 8.)   

Dr. Gieringer next saw the employee five months later on October 29, 2001.  In response to questioning by the employee, Dr. Gieringer testified that he did not have a report of the employee’s September 2001 MRI. He also denied advising the employee to have neck surgery.  He stated that he would not have advised neck surgery because the employee was seeing another doctor for her neck.  Dr. Gieringer established that it is his normal practice to place a note in the file every time he discussed anything about a patient by phone. (Id. at 10).  After reviewing his chart notes, Dr. Gieringer, testified that he has no record of ever talking to Dr. Carlson about the employee’s neck. 

4.  Testimony of John A. Burns

John A. Burns, owner of Central Construction, testified that he hired the employee for a project that was in its last few months of operation.  He explained that he regularly requires employee’s to fill out health questionnaires when tentatively hired.  Mr. Burns confirmed that the employee was “on the clock” when she filled out the questionnaire.  He reviewed her questionnaire and did not see anything that would indicate she would have problems performing the job.  Mr. Burns contends that had he known of the employee’s shoulder condition or her other conditions he would have been concerned about the employee reinjuring herself.  He testified that he would have requested “some more information from the doctor indicating that she could handle the work.”  He also testified that he would have tried to accommodate the employee.

Regarding how he found out about the injury, Mr. Burns explained that he did not find out about the injury until after the employee left the worksite.  The crew was pulling wire the morning of September 18, 2001.  During the lunch break Mr. Burns left the work site.  Upon his return, he noticed the employee and her husband (who was also working as part of the crew) were not there.  At first he, he stated, he did not think anything of it.  He thought they might have left to grab a bite somewhere.  However, he testified that he became concerned when another member of the crew informed him that the employee’s husband had taken her to the hospital because she was in pain.  The employer did not know if they were returning to the job site or what was happening. Mr. Burns further testified that it was not until the next day or the day after that he was informed by one of the other crew that the employee was going to claim an on-the-job injury. 

Mr. Burns recalled that he tried to make contact with the employee to inquire about her status and inform her that she needed to file a report if she was going to claim workers’ compensation.   The first official report notice to the employer was on September 28, 2001 when the employee presented the employer with the Report of Occupational Injury or Illness.  Mr. Burns testified that when he asked the employee why she did not tell the truth on the health questionnaire, the employee responded that she was afraid she would not be hired and that she needed the job. 

Mr. Burns testified that because the employee was dispatched as an equipment operator he could not complain if the employee had told him that she could not do heavy labor. On September 17, 2001, the employee and her husband had been operating the employer’s backhoes.  On September 18, 2001, there was no equipment operation going on that day, but rather manual labor pulling wire.  He explained that he would have left it to the employee to let the employer know what the employee could or could not do.  Mr. Burns also testified that he noticed the employee’s brace on her arm but made no inquiry.  

The employer severed the employment relationship on September 20, 2001.  The reason given for severance was a “reduction in force”. (Employee hearing exhibit EE-1)   Another employee, John Clark a/k/a “Gaiter” called Mr. Burns to inform him that the employee and her husband would not be returning to work.  Mr. Burns testified that Gaiter call to inform the employer that “Mr. Baldwin wanted a lay off and  . . . that I might as well give Mrs. Baldwin one also. So, uh, I did.”  When asked if the employer replaced the employee and her husband, Mr. Burns responded that he did hire some additional employee’s that but he could not recall if they were hired to replace the employee and her husband.  The employee’s severance check was dated September 20, 2001.  Mr. Burns testified that the job was over on October 31, 2001.  

5.  Testimony of Angela Rudd.

Angela Rudd, an adjuster with Alaska National Insurance Co., testified on the employer’s behalf.  Ms. Rudd is the adjuster assigned to the employee’s claim.  She testified that upon receipt of the Report of Occupational Injury or Illness she made a “three point contact.”  Ms. Rudd explained a three-point contact is where she contacts the employer, the employee, and the treating doctor. On October 4, 2001, Ms. Rudd spoke to Mr. Burns.  He informed Ms. Rudd that the employee had indicated she was in good health on the employer’s health questionnaire.  He also told her that he had subsequently become aware that she had recent shoulder surgery. On October 5, 2001, Ms. Rudd contacted Dr. Carlson’s office. On October 5, 2001, Ms. Rudd also contacted the employee.  With the employee’s permission, Ms. Rudd recorded her initial interview with the employee.  During that interview, Ms. Rudd asked the employee to describe what body parts were injured and what types of injuries she received as a result of the September 18, 2001 injury.  Ms. Baldwin responded, “Uh, they’re talking about a pinched disc in my neck, and I had had surgery on my shoulder in March, and that feels like it pulled that all the way.”  (Angela Rudd, October 5, 2001 recorded statement of Susan Baldwin, p. 5). 

On October 8, 2001, the employer made its initial controversion based on lack of medical evidence.  Ms. Rudd testified that on that day she first contacted the office of Dr. Dittrich.  Dr. Dittrich’s office informed Ms. Rudd, that Dr. Carlson had referred the employee to Dr. Dittrich.  Dr. Carlson had asked Dr. Dittrich to review and compare the employee’s MRIs.  On October 9, 2001, Ms. Rudd again contacted Dr. Dittrich’s office.  Dr. Dittrich’s office informed Ms. Rudd that in Dr. Carlson’s notes for July there was a note indicting that the employee needed cervical surgery. On October 31, 2001, the employer filed another controversion.  This time the employer controverted based upon AS 23.30.022.  

6.  Testimony of Neel Baldwin.

Neel Baldwin, the employee’s husband, testified telephonically.  Mr. Baldwin testified that typically machines are used to pull wire.  The employer had no such machines so all wires were manually pulled.  Mr. Baldwin confirmed the lighting was poor in the building where the employee filled out her paperwork.  He also commented on how Mr. Burns supervised the job.  Mr. Baldwin testified that it was unusual for the owner to actually work as part of the crew; however, in this instance the owner was supervising and working in a hands-on capacity.

Mr. Baldwin testified that prior to September 18, 2001 he had no idea that his wife’s  neck was injured, he always understood it to be her shoulder. He also stated that when he picked up the employee’s severance check, the employer expressed no interest as to the employee’s status. Mr. Baldwin disputes that he asked Gaiter to contact the employer and inform the employer that he and his wife no longer wanted to work on the job. 

7.  Testimony of R. Lynn Carlson, M.D.

The employee’s treating physician, Dr. Carlson, testified telephonically and by deposition.  On February 24, 2001, at the request of Dr. Carlson, the employee underwent a MRI of the cervical spine.  Mark O. McVee, M.D. reported that:

At the C3-4 level, there are mild posterior osteophytic changes, which do not result in significant narrowing of the AP diameter of the spinal canal.  No foraminal stenosis is seen.

At C4-5, there is prominent posterior osteophytic changes, which does significantly narrow the AP diameter of the spinal canal, and likely results in mild cord flattening.  Mild to moderate bilateral foraminal stenosis is likely present at this level.  Remainder of the levels of the cervical spine show normal spinal canal diameter and normal foramina.  

Prominent degenerative disk changes are noted at the C4-5 level.  Moderate degenerative disk changes are likely present at C3-4 and C5-6.  No signal abnormality is appreciated with the cervical spinal chord.

IMPRESSION: Prominent canal stenosis at C4-5 with mild cord flattening.  Mild to moderate bilateral foraminal stenosis is also present at this level.

The employee’s medical records continue to reflect this finding.
  As testified to in his deposition, Dr. Carlson’s chart notes contain information from the employee regarding pain levels and her lack of insurance.  They also contain treatment recommendations regarding the employee’s cervical spine.  (See e.g. Deposition of Dr. Carlson dated October 29, 2002 pp. 13 – 16).  Dr. Carlson’s chart notes stress the need for cervical spinal surgery.


On September 28, 2001, ten days after the employee left the job site, Dr. Carlson ordered another MRI.  Dr. McVee compared this MRI with the MRI of February 2001 and found:

At the C3-4 level, there are mild posterior osteophytic changes resulting in mild canal stenosis with no cord deformity.  Mild left-sided foraminal stenosis is likely present.  This is on the basis of uncovertebral hypertropy.

At C4-5, there are prominent posterior osteophytic changes, which does resold in prominent canal stenosis and cord deformity.  This was present on the prior study without definitive interval change.  There is moderate to prominent left-sided foraminal stenosis and moderate right-sided foraminal stenosis.

At C5-6, there are posterior osteophytic changes. A focal disk bulge may also be present in the left parasagittal location.  This does not significantly narrow the AP diameter of the spinal canal or results in cord deformity.  No significant foraminal stenosis is seen at this level.

At C6-7, there is no foraminal or canal stenosis of significance.

Degenerative disk changes are noted in the cervical spine at the C3-4, C4-5 and C5-6 levels.  This is most notable at C4-5.  No signal abnormality is seen within the cervical spinal cord.

IMPRESSION:  1. Findings that are comparable to the previous study from 2/24/01 with canal stenosis and cord deformity at C4-5. 2. Multi level foraminal stenosis as noted above without interval change. 

When questioned about the employee’s post injury and pre-injury MRI’s, Dr. Carlson stated that he was surprised that the post-injury MRI was not markedly different.  He explained that with the severe increase in symptoms experienced by the employee and which he observed, he would have expected a change in the post injury MRI.  Dr. Carlson then went on to explain that the employee’s worsening symptoms could be due to conditions which would not be reflected on the MRI, such as a pinched nerve.  The record does not reflect whether Dr. Carlson has specialized training in the diagnosis or treatment of the spinal conditions.

 Dr. Carlson testified that the employee was authentically surprised when she found out she had problems with her neck and needed surgery.  During his deposition, Dr. Carlson testified that it seemed strange that the employee was focused on her elbow and shoulder.  (Id. at p.21).  He also testified that he could understand why the employee might be confused about what was causing her symptoms.  (Id. at p.21).  He characterized the employee as having “selective registration of information.”  

Dr. Carlson’s chart notes do not reflect any work restrictions being placed on the employee.  He testified that he does not recall if he was aware that the employee was planning on returning to work in September 2001. If he had known the employee was returning to work, he  stated he would not have released her to work without modification.

 8.  Report of Stephen Marble, M.D. and Response of Dr. Carlson.

The employer’s physician, Stephen Marble, M.D., a physiatrist, examined the employee.  Dr. Marble opined that the work injury on September 18, 2001 was not a substantial factor in causing, aggravating or accelerating the employee’s condition.  The record does not reflect whether Dr. Marble has any specialized training in the diagnosis and treatment of spinal conditions.

The September 18, 2001 work activities were not a substantial factor in causing, permanently aggravating, or accelerating Ms. Baldwin’s cervical or shoulder conditions.  Again, it is blatantly obvious, per the record review, the patient had the same pre-existing condition.  There is no change in pre-versus post-claim imaging studies.  There is no structural alteration due to the work activities, but rather the work activities simply aggravated Ms. Baldwin’s symptoms but did not aggravate the condition, per se.  Given the known pre-existing conditions, Ms. Baldwin’s symptoms were aggravated just as one would expect with upper extremity usage.

. . .

Again, it is my opinion that the work activities, September 18, 2001, represented a temporary aggravation of symptoms rather than an actual medical aggravation of the underlying condition, per se.

. . .It is obvious to this examiner that Ms. Baldwin did not sustain a frank “injury,” per se, on September 18, 2001 but rather experienced an expected flair of symptoms.  Medical and surgical care has been necessitated by the pre-existing conditions.

(Dr. Marble report dated September 7, 2002 p. 7-9. (emphasis in original)).  Dr. Carlson testified in response to Dr. Marbles report.  Dr. Carlson responded that while Dr. Marble can make some judgment decisions and while Dr. Marble gathered quite a bit of information, Dr. Marble could not say whether symptoms were magnified after the employee’s day and a half at work. Dr. Carlson saw the employee 5 days before the date of injury.  (Dr. Carlson chart notes dated September 13, 2001). He did not see the employee again until after she left work on September 18, 2001.  Dr. Carlson testified that after examining the employee on September 18, 2001 he could “say truthfully that things were drastically worse” after working for the employer.  

At page 7 of his report, Dr. Marble opines that work did aggravate the symptoms but did not the condition. Dr. Carlson stated that he questioned how Dr. Marble can make that conclusion.  Dr. Carlson explained that it is possible that the employee was suffering from a condition or injury not apparent on the post-injury MRI.  He testified that he feels confident there was something happening in the spine that was not seen on the MRI. Dr. Carlson confirmed that a patient’s symptoms are subjective and that the employee complained of increased symptoms after September 18, 2001 even though the post-injury MRI showed no change from the prior MRI.  In concluding his testimony, Dr. Carlson stressed that his observations regarding the employee’s increase in pain after the date of injury are objective.  

Employer’s Argument

The employer argues that the employee’s claim is barred by AS 23.30.022(1).  The employer asserts that Dr. Carlson had “emphatically” recommended surgery.  The employee denied this information to the employer, who was deprived of the ability to refrain from giving her an assignment that would involve using her neck and shoulders.  The employer also argues that even if the employee suffered a temporary aggravation of her prior condition, the temporary aggravation would be caused by her prior neck condition, which is directly linked to an inaccurate post-hire questionnaire.  Finally the employer argues that the employee’s need for neck surgery was not related to her employment with the employer. The need for surgery was documented numerous times prior to her injury of September 18, 2001.  The employee’s need for surgery did not increase as a result of her work with the employer.  

Employee’s Argument

The employee argues that she was unaware of her need for surgery on her spine until after September 18, 2001.  She contends that if the employer had her working the job she was hired to do, she would not have been injured.  Finally she argues she was not misleading on the employer’s questionnaires. She states that no doctor told her she could not return to work. The employee reasons that because she was unaware of her need for spinal surgery, she truthfully answered the employer’s health questionnaire.  The employee argues she could work as an equipment operator long as she had on her arm brace. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.  Compensability of the Neck Condition.

“In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes within the provisions of this chapter.”  AS 23.30.120(a)(1).  The presumption also applies to claims that the work aggravated, accelerated or combined with a preexisting condition to produce a disability or need for medical treatment.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  Furthermore, in claims based on highly technical medical considerations, medical evidence is needed to make the work connection.  Id. at 316. The presumption can also attach with a work-related aggravation/ acceleration context without a specific event.  Providence Washington Ins. Co. v. Bonner, 680 P.2d 96 (Alaska 1984).  


Application of the presumption is a three-step process.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  An employee must establish a "preliminary link" between the claimed conditions and his work.  For the purpose of determining whether the preliminary link between work and the claimed conditions has been attached, we do not assess the credibility of witnesses.  Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989);  Hoover v. Westbrook, AWCB Decision No.  97-0221 (November 3, 1997).  The claimed condition is then compensable if the work is a substantial factor in bringing it about.  Burgess, 623 P.2d at 317.  The work is a substantial factor if:  (1)  the condition would not have occurred at the time it did, in the way it did, or to the degree it did but for the work and (2) reasonable people regard the work as a cause of the condition and attach responsibility to it.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).


Once the presumption attaches, the employer must then rebut it by producing substantial evidence the conditions are not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  The Grainger court also explained that there are two possible ways to overcome the presumption:  (1)  produce substantial evidence which provides an alternative explanation which, if accepted, would exclude the work as the cause of the conditions; or (2) directly eliminate any reasonable possibility the work was a factor in causing the condition.  The same standard used to determine whether medical evidence is necessary to establish the preliminary link is also necessary to overcome it.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  An employer may rebut the presumption of compensability by presenting expert medical opinion evidence the work was probably not a cause of the claimed condition.  Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992).  Evidence used to rebut the presumption is examined by itself to determine whether it is sufficient to rebut the presumption.  Wolfer, at 869.  Medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's claimed condition without ruling out its work-relatedness.  Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993).


If the presumption is rebutted, the employee must then prove, by a preponderance of the evidence, his work was a substantial factor, which brings about the condition or aggravates a preexisting ailment.  Wolfer, at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [trier's of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 


Applying the presumption analysis described above to the evidence in this claim, we find as follows: we first consider whether the presumption attaches. In DeYonge v. Nana Marriott, 1 P.3d 90  (Alaska 2000), the Court found that an employee who suffers increased symptoms due to the physical requirements of her job is entitled to workers’ compensation benefits. We find, the employee’s symptoms increased after performing physical labor at work. We also find, in light of the record as a whole that the employee’s increase in symptoms would not have occurred but for her work and that reasonable people would regard the employee’s employment as a cause of her increased symptoms. Fairbanks North Star Borough 747 P.2d at 533 (Alaska 1987).  We conclude, based on the testimony of the employee, and the reports and testimony of Dr. Carlson, and Dr. Marble that the employee has attached the presumption that work aggravated, accelerated or combined with her preexisting cervical condition to produce a disability or need for medical treatment. 

We next determine whether the presumption is rebutted by substantial evidence. We examine the employer’s evidence in isolation.  We do not weigh the evidence or the credibility of a witness.   When examined in isolation, we find the employer has presented substantial evidence that the employee’s need for surgery was due to a pre-existing condition.  The February 24, 2001 MRI indicates the need for surgery, as do Dr. Carlson’s chart notes.  We find, based upon Dr. Marble’s report as well as Dr. Carlson’s testimony and chart notes, that the employee’s need for surgery was urgent, recommended, and would need to occur regardless of the employee’s work. The September 28, 2001 MRI shows no physical change in the employee’s condition. Therefore, we conclude the employer has produced substantial evidence, which provides an alternative explanation that if accepted, would exclude work as the cause of the neck injury. Grainger, 805 P.2d 976  (Alaska 1991).

Conversly, we do not find that the employer has presented substantial evidence to rebut the presumption that the employee suffered a compensable increase in symptoms under DeYonge. To over come the presumption of compensability the employer must either (1) produce substantial evidence which provides an alternative explanation which, if accepted, would exclude the work as the cause of the conditions; or (2) directly eliminate any reasonable possibility the work was a factor in causing the condition. Grainger, 805 P.2d 976  (Alaska 1991). 

We reject the employer’s argument that the employee was expected to experience an increase in symptoms on a transient basis.  It is well settled that for purposes of overcoming the presumption of compensability, medical testimony does not rise to the level of substantial evidence if it merely point to another possible cause without out ruling out a work-related cause. Tolbert v. Alascom, Inc., 973 P.2d 603 (Alaska 1999). We find, when examining the evidence in isolation, that the employer has not ruled out a work-related cause for the increase in symptoms experienced by the employee after a day and a half on the job.  We find the employer’s physician, Dr. Marble opines that the employee’s work activities aggravated her symptoms but did not aggravate the pre-existing condition. Accordingly, we find the employer has not presented substantial evidence to rebut the presumption of compensability.  We conclude that the employee has suffered a compensable aggravation and increase in symptoms of a pre-existing injury.  

Even though we found the employer did not present substantial evidence to rebut the presumption that the employee suffered a temporary aggravation of a pre-existing condition, we would find that the employee has established by a preponderance of the evidence that she suffered a compensable increase in symptoms.  We find the employee had an increase in symptoms attributable to her work.  We find Dr. Carlson had the opportunity to evaluate the employee eleven days prior to the date of injury.  We find that he also had the opportunity to evaluate the employee after she left work on September 18, 2001. Dr. Marble did not have an opportunity to evaluate the employee until almost a year after the incident and after intervening treatment – including cervical spinal surgery.  We find the testimony of Dr. Carlson regarding the increase in the employee’s symptoms is more reliable because of his ability to observe the employee before and after injury.  We further find, based upon the overwhelming evidence in the record that the employee did suffer an increase in symptoms attributable to work. We conclude that the employee has established by a preponderance of the evidence that she incurred a compensable temporary increase in symptoms.


However, this does not end our inquiry.  Because we find the employer has presented substantial evidence that the employee’s need for surgery was due to a pre-existing condition, we review the record as a whole to determine whether the employee has proved her claim that work is a cause of her current disability and need for surgery. The employee must prove her claim by a preponderance of the evidence, she must induce a belief in our minds that the asserted facts are probably true.  Saxton, 395 P.2d at 72.  

Dr. Carlson theorized that it was possible that the employee had received some injury due to her job that was not seen on the September 28, 2001 post-injury MRI.  He feels confident that there was something happening in the spine that was not seen on the MRI.  We find Dr. Carlson’s theory regarding the causation of the employee’s symptoms is not an objective finding and is not supported by the record.  Moreover, we cannot find, based on the record before us that Dr. Carlson has specialized training in the diagnosis or treatment of the spine. 

Dr Marble opined that the employee’s work activities represented a temporary aggravation of symptoms and not an aggravation of the underlying condition, per se.  We find that Dr. Marble is a physiatrist.  As with Dr. Carlson, we cannot find based on the record before us that Dr. Marble has specialized training in the diagnosis or treatment of the spine.  

Accordingly, we give their opinions less weight than the findings of Dr. McVee. Dr. McVee compared the employee’s February 24, 2001 MRI to her September 28, 2001 MRI and found no physical change.  We find this to be an objective finding that the employee suffered no objective change in her medical condition due to work.  We give greater weight to the objective findings of Dr. McVee.  

Based on our review of the record and upon the weight of the evidence, we conclude the employee has not established by a preponderance of the evidence that her employment with the employer was a cause of her current disability and need for surgery.  

We find that the employee is entitled to TTD benefits commencing September 18, 2001 until her date of medical stability from her increased symptoms.  We also conclude the employee is entitled to medical expenses incurred because of the temporary aggravation.
II.  Whether the Employee’s Claim is Barred by AS 23.30.022(1).

AS 23.30.022 provides:

An employee who knowingly makes a false statement in writing as to the employee’s physical condition in response to a medical inquiry, or in a medical examination, after a conditional offer of employment may not receive benefits under this chapter if

(1) the employer relied upon the false representation and this reliance was a substantial factor in the hiring; and

(2) there was a causal connection between the false representation and the injury to the employee.

In order to bar an employee’s claim under this statute, several board decisions
 have determined that the employer must establish that:

(1) the employee made a false statement in writing as to his physical condition in response to a medical inquiry, or in a medical examination, after a conditional offer of employment;

(2) the employee made the false statement knowingly;

(3) the employer relied upon the false statement;

(4) reliance on the false statement was a substantial factor in hiring the employee; and

(5) there was a causal connection between the false statement and the employee’s injury.


Applying AS 23.30.022 to the facts in this case, we find the employee’s claim is not barred by this statutory provision.  We find that while the employer established most of the elements of the statute, the employer admits the employee was “on the clock”  when she filled out the questionnaire.  She was not a tentative employee. The employer filled out a severance of employment slip and stated the reason was a “reduction in force.”  We find this to be evidence that the employer saw Ms. Baldwin as an employee and not a tentative hire. We find the employer has failed to establish a conditional offer of employment. We conclude that the employee’s claim is not barred by AS 23.30.022(1) because she was an employee at the time of injury.  We need only show that one of the elements of AS 23.30.022 is not met in order to deny the employer’s request. Accordingly, it is not necessary for the Board to address the remaining elements and we conclude the employer’s defense under AS 23.30.022 is dismissed.

III. Frivolous  Controversion.
An employer’s notice of controversion must be filed in good faith.  AS 23.30.155; Harp v. Arco Alaska, Inc., 831P.2d 352 (Alaska 1992).  To be filed in good faith, an employer must have sufficient evidence in support of controversion that, if claimant does not introduce evidence in opposition to the controversion, the Board would find in favor of the employer.  Id.  We find the employer controverted the employee’s claim based on medical evidence of a pre-existing condition and the need for surgery.  We conclude the employer controverted in good faith.  The employee’s allegation of frivolous or unfair controversion is denied.  


IV.  Conclusion.
Based on the above findings we conclude the employee suffered a compensable temporary aggravation of a pre-existing condition.  We also conclude that the employee is entitled to TTD benefits commencing September 18, 2001 until her date of medical stability from her increased symptoms.  We also conclude the employee is entitled to medical expenses associated with the temporary aggravation. We further conclude that the employee’s claim is not barred under AS 23.30.022 because we find the employer has failed to demonstrate all of the necessary elements of AS 23.30.022. 

Based on the record and our findings above, we conclude the employer is not liable for medical expenses and time loss benefits associated with the employee’s pre-existing condition. Finally, we conclude the employer controverted the employee’s claim in good faith.

We will retain jurisdiction over the TTD benefits and associated medical benefits should there be any further disputes in this matter.

ORDER

1. The employee suffered a temporary aggravation of a pre-existing condition on September 18, 2001.  

2. The employee is awarded temporary total disability and medical benefits attributable to this temporary aggravation.

3. The employee is not awarded benefits attributable to her pre-existing neck condition.

4. The employer’s AS 23.30.022 defense is denied and dismissed.

5. The employee’s claim for frivolous controversion is denied.

The Board retains jurisdiction over the TTD benefits and associated medical benefits should there be any further disputes in this matter.

6. 
Dated at Anchorage, Alaska this  17  day of January, 2003.
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 If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

  
   If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the defau
APPEAL PROCEDURES


This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION


A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 
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I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of SUSAN  BALDWIN employee / applicant; v. CENTRAL CONSTRUCTION, employer; ALASKA NATIONAL INS. CO. - A, insurer / defendants; Case No. 200117979; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this  17  day of January, 2003.

                             

   _________________________________

      




Shirley A. DeBose, Clerk
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� Specific medical treatment controverted: Central Peninsula Hospital on December 16, 2001 through December 21, 2001; Alkray December 17, 2001, December 20, 2001, and December 19, 2001; and Todd Bolin, D.O.


� Magnetic Resonance Image.


� See, Daniel M. McCallum, M.D., chart note dated March 12, 2001 at p. 3  “Magnetic resonance imaging scan of the cervical spine demonstrates C5-6 posterior cervical degeneration with early encroachment onto the spinal cord”;  Dr. Carlson, chart note dated April 24, 2001 “See neurosurgeon/Peterson for C spine radiculopathy ASAP or when insurance reinstalled.”;  Dr. Carlson, chart note dated May 10, 2001; Dr. Gieringer, physical therapy prescription dated May 16, 2001; Dr. Carlson, chart note dated July 20, 2001 “Need C spine surgery (Pt waiting for insurance coverage)”; Dr. Carlson chart note dated September 7, 2001 “Hasn’t had C spine surgery yet . . .  See surgeon when has ins., or sooner.”


� Sossaman V Alaska Sales & Service, AWCB Decision No. 01-0029 (February 16, 2001); Miner v. Galco Building Products, AWCB Decision No. 97-0126 (June 5, 1997); Fagan v. DiTomaso, Inc., AWCB Decision No. 99-0025 (February 4, 1999); and Rincon v. Veco, Inc., AWCB Decision No. 92-0232 (September 23, 1992).
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