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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

ARACELI H. LEASK, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

SEARS ROEBUCK & CO.,

                                                  Employer,

                                                   and 

LIBERTY MUTUAL FIRE INS. CO.,

                                                  Insurer,

                                                            Defendants.
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          FINAL

          DECISION AND ORDER

        AWCB Case No.  200105921
        AWCB Decision No. 03-0016 

         Filed with AWCB Anchorage, Alaska

         On January 17, 2003


We heard the employee’s claim for a penalty at Anchorage, Alaska on November 7, 2002.  Attorney Michael Jensen represents the employee.  Attorney Constance Livsey represents the employer.  We kept the record open for the filing of a supplemental affidavit.  We closed the record on December 3, 2002 when we first met after the employee filed an Objection to the Employer’s Opposition to Attorney Fee Request.  

ISSUE


Whether to award penalty, interest, and/or a reasonable attorney’s fees and costs for alleged late paid medical bills.  

SUMMARY OF THE EVIDENCE


We incorporate by reference the facts as detailed in our prior decision and orders:  Leask v. Sears, et al., AWCB Decision Nos. 01-0194 (October 5, 2001) (Leask I); 01-0254 (December 14, 2001) (Leask II); 02-0004 (January 11, 2002) (Leask III);  and 02-0103 (June 6, 2002) (Leask IV).  In Leask I we joined two other potentially liable employers/insurers.  These earlier employers have since been dismissed from the case and the claims are no longer joined.  (See, Stipulation and Agreement for Dismissal approved by the Board on May 8, 2002).  In Leask II, we granted the employee’s request for an award of interim compensation.  In Leask III, we denied the employer’s petition for reconsideration of our award of interim compensation.  In Leask IV, at page 15, we awarded the following:  

1. If the employee elects to undergo an IDET procedure, the employer must pay.

2. The employee is entitled to temporary total disability until she reaches medical stability.

3. The employer shall pay interest at the statutory rate.

4. The RBA shall refer the employee for an eligibility evaluation.  

5. The employer shall pay a total of $21,640.90 for attorney’s fees and costs.  


Specifically, regarding interest, we found at page 12:  “We find the employer (sic) and the providers have been deprived the time value of money not paid, but awarded herein.  We find the employer shall pay interest at the statutory rate in accordance with our regulation.”  These were the only issues raised for our hearing held on May 7, 2002 as listed in the May 1, 2002 prehearing conference summary.  


Our decision in Leask IV has been appealed by the employer to the Superior Court.  In its July 19, 2002 Order, the Superior Court stayed all workers’ compensation proceedings, ordering:  


The Alaska  Workers’ Compensation Board’s June 6, 2002 Decision and Order is stayed, nunc pro tunc, effective June 20, 2002, and any proceedings to enforce that decision are stayed pending the determination of the appeal in the above-captioned matter to the Alaska Superior Court.  The stay applies to the Board’s award of past temporary total disability benefits, reemployment benefits, costs, and legal costs . . . 

The Court ordered the employer to post a supersedeas bond in the amount of $36,864.38 on or before August 2, 2002.  The Court commented: 


This bond amount includes the amount of past due medical benefits undisputed by counsel.  My ruling is that, to the extent defendants have not provided an accounting showing that past medical bills have actually been paid, as ordered, then the $3,700 figure used by both counsel for past due medical bills is included in the bond amount.  I do not stay defendant’s obligation to pay past due medical bills.  If the accounting is provided by 8/2/02, and shows that all medical bills have been paid, the bond shall be calculated as follows:  $7,351.50 (past TTD) + $21,640 (fees) + $500.00 (interest) x 125%.  If the accounting is not provided, the bond shall be $41,489.38. 


The employee argues that she is entitled to a 25% penalty on $9,221.76 for late paid medical bills, interest, and attorney’s fees and costs totaling $6,185.76 associated with her claim for penalty and interest.  The employee argues that once a controversion has been withdrawn, as the employer did in this case, a penalty is due for late payment of medical bills.  The employee asserts that the employer in the present case has failed to pay medical bills ordered paid through April 27, 2001.  


The employee acknowledged she has not previously made a claim for penalty on the unpaid medical benefits ordered.  The employee seems to chastise the Board for not taking up the penalty issue sua sponte in our June 6, 2002 Decision.  (See, Employee’s brief at 3).  The employee filed its petition for a penalty on July 1, 2002.  The employee testified that her credit had been adversely affected by some of her medical bills being sent to collections by her providers.


The employer argues the employee’s claim for a penalty is now barred by the doctrine of res judicata, as the employee’s documentation to support her claim for a penalty should have been raised and presented at the May, 2002 hearing.  Furthermore, the employer objected to our hearing the penalty issue due to the Superior Court’s Order staying the Board’s proceedings.  The employer argued that the employee could have cross-appealed the Board’s decision to not address an unlisted issue of a penalty, and didn’t, or could have petitioned for reconsideration or modification;  she did neither.   Last, the employer asserts that all bills were paid within its statutory timeframe to pay, once all bills were properly documented and filed with the employer and no penalty is due.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW


In Robertson v. American Mechanical, Inc., 54 P.2d 777 (Alaska 2002), our Supreme Court discussed the application of res judicata in a Workers’ Compensation appeal.  The court held:


We hold that Robertson’s claim is barred by the rule against claim splitting, which is a “conventional application of the doctrine of res judicata.”  The rule against claim splitting provides that “all claims arising out of a  single transaction must be brought in a single suit, and those that are not become extinguished by the judgment in the suit in which some of the claims were brought.  When analyzing claim splitting, “the relevant inquiry is not whether the two claims are grounded in different theories, but whether they arise out of the same transaction or core set of facts.”  Robertson had the option of arguing in his original claim that he was either injured on October 26, or alternatively that he was injured while working for AMI on September 1 and aggravated the injury on October 26.  Because both claims are based on the same injury and the same “core set of facts,” these claims should have been brought together.  Because they were not, Robertson’s amended claim is barred by res judicata.  (Citations omitted). 


We find the employee could have and should have raised the issue of a penalty on alleged late paid medical benefits prior to our hearing in May, 2002.  We find the penalty issue, if any, would have arose out of the same transaction and core set of facts (the employer’s alleged failure to timely pay), and should not have been spilt from the employee’s claims in chief.  We conclude the employee’s claim for penalties is barred by the doctrine of res judicata, and must be denied and dismissed.


We find the employee’s claim for penalties troubling for additional reasons.  First, the employee had alternative methods for recourse;  the employee could have cross-petitioned for penalty, or petitioned for reconsideration or modification of our June, 2002 order.  She did neither.  


 Second, we question whether the Honorable Judge Christensen has removed our jurisdiction to make additional orders after issuance of his July 19, 2002 Order Granting Stay of Proceedings.  We find the underlying issues have been appealed by the employer, and a decision is pending in Superior Court on the merits.  


Last, we find if we did have jurisdiction to decide a penalty issue not previously raised by the employee, we find the employee would have produced insufficient evidence to support her claim.  The employee initially claims a penalty is due on over $9,200.00 in unpaid medical bills.  Judge Christensen’s July 19, 2002 Order indicates the parties agree that only approximately $3,700.00 may be due for past due medical benefits.  We find the only documented evidence in our record, Ms. Lampson’s August 2, 2002 affidavit (the “Accounting” ordered by Judge Christensen), indicates that all properly submitted bills had been or were in the process of being timely paid.  We give less weight to the employee’s testimony that her credit rating has been adversely affected than Ms. Lampson’s documented affidavit.  


For all the above reasons, we conclude the employee’s petition for penalties and additional attorney’s fees related to penalties must be denied and dismissed.  We note the employee also requested an award of interest and attorney’s fees.  As we find interest was already awarded in Leask III, and appropriate attorney’s fees on the interest awarded in conjunction therewith, we deny and dismiss the employee’s new claim for interest and associated attorney’s fees and costs.  

ORDER


The employee’s claim for penalties on late paid medical benefits, and an associated award of attorney’s fees and costs, is denied and dismissed.  


Dated at Anchorage, Alaska this 17th day of January, 2003.
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Philip Ulmer, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of ARACELI H. LEASK employee / applicant; v. SEARS ROEBUCK & CO., employer; LIBERTY MUTUAL FIRE INS. CO., insurer / defendants; Case No. 200105921; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 17th day of December 2002.

                             

   _________________________________

      




   Shirley A. DeBose, Clerk
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