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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                Juneau, Alaska 99802-5512

	MICHAEL R. CLARK, 

                                                  Employee, 

                                                            Respondant,

                                                   v. 

K & L DISTRIBUTORS, INC.,

                                                  Employer,

                                                   and 

FREMONT INDUSTRIAL INDEMNITY

COMPANY,

                                                  Insurer,

                                                            Petitioners.
	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	        FINAL DECISION AND ORDER

        ON RECONSIDERATION OF

        INTERLOCUTORY ORDER

        AWCB Case No.  198713381
        AWCB Decision No.  03 -0020

         Filed with AWCB Anchorage, Alaska

         on January 31, 2003.


We heard the employer’s petition for reconsideration/clarification of our Interlocutory Decision and Order, AWCB Decision No. 03-0005 (January 7, 2003) on the written record, at Anchorage, Alaska on January 29, 2003.  Attorney Tim MacMillan represents the employee. Attorney Mark Figura represents the employer and insurer (employer). We closed the record on January 29, 2003.   
ISSUE


Shall the Board reconsider, under AS 44.62.540, Interlocutory Decision and Order, AWCB Decision No. 03-0005 (January 7, 2003)?

SUMMARY OF THE EVIDENCE AND PROCEDURAL HISTORY


On December 3, 2002, in Anchorage, Alaska, we heard the employer’s petition for a Temporary Total Disability (TTD) compensation rate adjustment pursuant to AS 23.30.225(b) and request to recover overpayment of compensation under AS 23.30.155(j).  After additional Board inquiry, we closed the record on January 3, 2003.  On January 7, 2003, we issued AWCB Decision No. 03-0005 (January 7, 2003), granting the employer’s petition for a compensation rate adjustment to offset Social Security Administration (SSA) disability benefits under AS 23.30.225(b) and denied, without prejudice, the employer’s petition to withhold 20 percent of the employee’s benefits under AS 23.30.155(j).  On January 9, 2003, the employer filed its Petition for Reconsideration/Clarification of AWCB Decision No. 03-0005.  On January 29, 2003, the employee filed its opposition to the employer’s petition. 


The evidence presented by the parties and considered by the Board in AWCB Decision No. 03-0005 consisted of the parties’ stipulation of relevant facts and several exhibits. We incorporate by reference the Summary of the Evidence contained in AWCB Decision No. 03-0005 (January 7, 2003).   In our Final Decision and Order, AWCB Decision No. 03-0005, we concluded the SSA was taking an offset to the employee’s Social Security benefit for his Workers’ Compensation benefits. Id.  

Based on the documents accompanying the petition and the parties’ stipulation, we find the employee is entitled to disability benefits from the SSA due to his July 14, 1987 injury. The employer has paid full compensation since the employee was injured, even though the employer asserts the employee has received in excess of 80 percent of his gross weekly wage since the SSA awarded disability benefits beginning January 2000.  We find the SSA has been taking an offset for the employee's TTD benefit thereby reducing his SSA disability benefits to $928.10 per month.  Accordingly, it will be necessary for us to calculate whether the employee’s present SSA benefit and TTD benefit, when combined, exceed of 80 percent of the employee’s gross weekly wage. If it does, the employer will be entitled to an immediate TTD rate adjustment.
Id. at 3.  We calculated the SSA benefit with offset and found that when the SSA benefit with offset and the TTD benefit were combined, the employee was receiving total payments in excess of 80 percent of the employee’s gross weekly earnings (GWE). Id. at 4.  We determined that the employer could immediately adjust the employee’s TTD benefit rate by $109.77 to $363.38. Id. at 4.


We also calculated the employee’s SSA benefit without offset. Id. at 4-5.  We found that when the SSA does not take the offset for TTD benefits and pays the employee his full SSA benefit amount, the employer may adjust the employee’s TTD benefit rate by $260.70. Id. at 5.  However, to assure the employee received the full benefit to which he is entitled, we gave the employee an opportunity to notify the SSA that the employer will be taking a $212.45 per week offset.  We ordered that the employer could not reduce the TTD benefit rate by $212.45 until 60 days after the date AWCB Decision No. 03-0005 was filed. Id. 


Finally, we denied and dismissed without prejudice the employer’s petition to withhold 20 percent of the employee’s TTD benefits under AS 23.30.155(j), to recover TTD payments overpaid under AS 23.30.225(b). Id.    


The Alaska Supreme Court determined in Underwater Construction, Inc. v. Shirley, 884 P.2d 150, 151 (Alaska 1994), that AS 23.30.225(b) and 42 U.S.C. §424 are not in pari materia, and are not to be construed together.  Under AS 23.30.225(b) and the court's ruling in Shirley, we conclude the employer is entitled to an offset for SSA benefits, whether or not AS 23.30.225(b) is legally sufficient to meet the offset criteria of 42 U.S.C. §424a(d).   


Nevertheless, the Alaska Supreme Court also recognizes the legal principal of comity, recognizing the fundamental judicial responsibility to promote the interest of justice by recognizing and coordinating with independent jurisdictions.  See, e.g., John v. Baker,  982 P.2d 738 (Alaska 1999).  The court explicitly ruled in Green v. Kake Tribal Corp., 816 P.2d 1363, 1368 (Alaska 1991), that an injured employee is "not to bear the burden" of the "imperfect fit" between the federal and state statutes and benefit schemes.  In light of the court's specific ruling, we conclude an additional offset to allow the employer to recoup for past offsets taken by the SSA would be permissible only when the employee receives the full amount of combined workers' compensation and SSA benefits due under AS 23.30.225(b).  Dunaway v. Silver Bay Logging, AWCB Decision No. 00 - 0125 (June 28, 2000).


We find we are constrained to comply with the court's direction in Green.  We will exercise our discretion under AS 23.30.155(h) to issue an interlocutory order, decline to allow additional offsets to the employee's TTD benefit at this time, and retain jurisdiction to modify our decision, pending additional information or action from the parties or the SSA.  

Id. at 6-7.

Employer’s Argument.


The employer seeks permission from the Board to take the 20 percent offset allowed by AS 23.30.155(j) on the $109.77 overpayment.  The employer argues that there is no reason for the Board to delay the recovery of this portion of the overpayment pending future actions by the SSA because this overpayment is unrelated to the SSA’s offset.

Employee’s Argument.

The employee argues that to grant the employer’s petition would prejudice the employee and require him “to bear the burden” of the “imperfect fit” between the federal and state statutes and benefits.  Green v. Kake Tribal Cjorp., 816 P.2d 1363, 1368 (Alaska 1991). The employee also argues that as indicated in our decision in Dunaway v. Silver Bay Logging, AWCB Decision No. 00-0125 (June 28, 2000), the employee cannot rely on a prompt and timely retroactive rate adjustment payment from the SSA.  This, the employee reasons, is ample support for denying the employer’s petition. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW


The employer asks that the Board reconsider/clarify AWCB Decision No. 03-0005.  The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:


(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.


(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted...


The employer seeks to recover its $109.77 overpayment by withholding 20 percent of the employee’s future TTD benefit. AS 23.30.155(j) provides:

(j) If an employer has made advance payments or overpayments of compensation, the employer is entitled to be reimbursed by withholding up to 20 percent out of each unpaid installment or installments of compensation due.  More than 20 percent of unpaid installments of compensation due may be withheld from an employee only on approval of the board.

 We find the employee is currently receiving benefits from the employer and SSA, which, when combined exceed 80 percent of the employee's gross weekly earnings by $109.77.   We find this has resulted in an overpayment of over $5,200 each year. Therefore, we conclude there has been an overpayment of benefits to the employee under AS 23.30.225(b). 

Under AS 23.30.155(j) the employer is entitled to withhold the employee’s future installments of workers' compensation benefits only if there has been an overpayment. We agree with the employer, that here, the overpayment of $109.77 is unrelated to the SSA’s offset.  We find that even if the SSA was never willing to reverse it’s offset, the employee would actually receive combined benefits greater than the maximum possible combined benefits to which he is entitled under our Worker’s Compensation Act.  Here, the employee has received a windfall from the imperfect fit between the federal and state statutes.  The court’s decision in Green v. Kake Tribal Corp., 816 P.2d 1363, 1368 (Alaska 1991) was intended to protect the employee from harm due to the imperfect fit between the federal and state statutes, not provide a windfall.  We find that allowing the employer to take its 20 percent offset on the amount in excess of $363.38 paid by the employer will not prejudice the employee. Under the facts before us, the employee is simply giving back what he was overpaid.  Therefore, we conclude there is no reason to delay recovery of the $109.77 per week overpayment.  

In response to the employer’s Petition for Reconsideration/Clarification, we have examined the record of this case, the parties’ arguments, as well as our prior decision and order.  After careful consideration, the Board has concluded it will grant the employer’s request to take the 20% offset under AS 23.30.155(j). 

ORDER

1. The employer’s petition for reconsideration/clarification is granted.  

2. The employer may take a 20 percent offset under AS 23.30.155(j).

3. The 20 percent offset may only be taken to recover the overpayment in excess of $363.38 per month.

4. All other provisions of AWCB Decision No. 03-0005 remain in full force and effect.

5. The employee and/or the employer shall file a copy of this decision with the Social Security Administration upon receipt of this decision.


Dated at Anchorage, Alaska this     day of January, 2003.
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John A. Abshire, Member
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S.T. Hagedorn, Member

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order on Reconsideration of Interlocutory Order in the matter of MICHAEL R. CLARK employee / respondent; v. K & L DISTRIBUTORS, INC., employer; FREMONT INDUSTRIAL INDEMNITY COMPANY, insurer / petitioners; Case No. 198713381; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this      day of January, 2003.
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Shirley A. DeBose, Clerk
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