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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	ADAM R. CORNELIUSSEN, 

                                                   Employee, 

                                                            Respondent,

                                                   v. 

NABORS ALASKA DRILLING,

                           (Self-insured) Employer,

                                                            Petitioner.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	          FINAL DECISION AND ORDER

        AWCB Case No.  200114705
        AWCB Decision No. 03 - 0021  

         Filed with AWCB Fairbanks, Alaska

         on January 31, 2003



We heard the employer’s petition for review of the Reemployment Benefits Administrator (“RBA”) Designee’s referral of the employee’s claim for an eligibility evaluation in Fairbanks, Alaska on January 16, 2003.  Attorney Talis Colberg represented the employee.  Attorney Joseph Cooper represented the employer.  We closed the record at the conclusion of the hearing on January 16, 2003.  


ISSUE
Did the RBA Designee abuse her discretion in referring the employee for an eligibility evaluation under AS 23.30.041(c)?  


BRIEF SUMMARY OF THE RELEVANT EVIDENCE
While the employee was driving a mobile oil rig on the North Slope on July 17, 2001, a 12-foot diameter tire exploded outside the left window of his cab.  Other crew members removed the unconscious employee before the rig was destroyed by fire.  The employee was medivaced to Providence Hospital in Anchorage, where he was treated for glass and rubber imbedded in his face and hands, for injury to his nose and left eye, and for a fractured thumb.
  The following day, the employee was released to the care of his mother. The employee attempted to return to modified duty work after approximately two weeks, but was unable to continue his work after January 25, 2002.  The employer provided temporary total disability (“TTD”) benefits and medical benefits.

The employee came under the care of his family physician, internist Lisa Cooney, M.D., who coordinated his treatment.  Seth Scott, M.D., treated the employee for facial burns; and James O’Malley, M.D., treated him for corneal abrasions on July 20, 2001.
  Jerome List, M.D., D.D.S., treated him for perforated eardrums and nasal fractures beginning July 27, 2001.
  Cosmetic surgeon Peter Cooperrider, M.D., provided an extended course of laser treatment to remove the imbedded rubber tattooing from the employee’s skin.  Physiatrist Michael James, M.D. treated the employee for neck and back problems, beginning on February 14, 2002.
   Orthopedic hand specialists Robert Lipke, M.D., John Troxel, M.D., and  Michael Geitz, M.D., treated the employee’s wrist.  Robert Gieringer, M.D., treated the employee’s shoulder condition.  Charles Ellis, M.D., provided psychiatric medication and counseling beginning October 1, 2001;
 and Ronald Feigin, M.D.. provided psychiatric care since February 20, 2002.
 

The employee requested reemployment benefits on March 22, 2002.
  On April 22, 2002, Workers’ Compensation Technician, Fannie Stoll, sent a letter requesting documentation from a physician indicating his work injuries may permanently preclude him from returning to his occupation.  The employer filed a Controversion Notice on April 8, 2002, denying medical benefits for treatment of the employee’s lumbar spine, asserting a lack of supporting medical documentation,

Following an examination of the employee on April 10, 2002, Dr. Gieringer indicated the work explosion drove the cab wall against the employee’s left side, causing injuries to his wrist, thumb, shoulder, face, neck, and back.
   Dr. Gieringer performed a left shoulder thermal capsulorrhaphy on May 2, 2002, to repair the employee’s posttraumatic subluxations and capsular strain.
  In a letter to Ms. Stoll dated June 26, 2002, Dr. Cooney indicated the employee’s shoulder, elbow, and wrist injuries would prevent the employee from returning to his work at the time of injury.

Orthopedic surgeon Anthony Woodward, M.D., performed an employer’s medical examination (“EME”) of the employee on May 21, 2002.  In Dr. Woodward’s EME report, he indicated that the employee’s left thumb fracture was the only orthopedic injury related to his work accident.
  Because the employee’s lumbar, left shoulder, wrist laxity, thumb, neck, and upper extremity complaints all are first reported in the medical records months after his accident, Dr. Woodward found these conditions were not caused or substantially aggravated by the work injury.
  Dr. Woodward reiterated these findings in a July 1, 2002 response to Dr. Gieringer’s contrary opinion.
   

Based on Dr. Woodward’s EME reports, the employer filed a Controversion Notice on June 12, 2002, denying medical benefits for treatment of the employee’s lumbar spine, left shoulder, bilateral wrist laxity, left thumb metacarpophalangeal joint, neck, and upper extremity conditions.  The employee filed Workers’ Compensation Claim forms dated July 3, 2002 and July 19, 2002, claiming medical benefits, permanent partial impairment (“PPI”) benefits, penalty, interest, attorney fees and costs, and a finding of unfair and frivolous controversion.   

On July 16, 2002, Dr. Geitz performed an intercarpal fusion on the employee’s left hand and arthrotomy of the left distal radial ulnar joint, with fibrocartilage repair.
  In his medical report he identified the employee’s ulnar, wrist and shoulder conditions as “post-traumatic”.
  In a medical report dated July 24, 2002, Dr. Gieringer indicated the employee was not released to work, that the employee’s wrist cast would be removed in five weeks, that the shoulder treatment would begin after the employee recovered from his hand and wrist condition, and that the employee should be retrained into less strenuous work.

On July 24, 2002, RBA Designee, Mickey Andrew, issued a determination in which she found compensability was not disputed in the employee’s case, and found that his file contained a medical report which indicated the employee cannot return to his job at the time of injury.  Noting that the first indication in the record that the employee may not be able to return to his work was a July 16, 2002 [sic] letter from Dr. Cooney, she found unusual and extenuating circumstances to excuse the employee’s failure to request an evaluation within 90 days.  The RBA Designee concluded the employee is entitled to an eligibility evaluation.   

In a letter dated July 30, 2002, the employer requested the RBA Designee to reconsider her determination.  However, the RBA Designee declined to act on that request.  The employer filed a petition with us on July 31, 2002, requesting us to review the RBA Designee determination, and asserting the employee is not entitled to an evaluation under AS 23.30.041(c) because the compensability of the employee’s lumbar, left shoulder, wrist laxity, thumb, neck, and upper extremity conditions are in dispute.  In a prehearing conference on September 18, 2002, the employer’s petition was set for a hearing with us on January 16, 2003.

In an August 27, 2002 letter to the employer’s adjuster, Dr. Cooperrider indicated the employee would not have the self-confidence to return to work unless his severe facial tattooing is treated.  He indicated the employee would need one or two more laser treatments to remove the foreign substances, at 45 day intervals, plus several months for the employee’s immune system to remove the remnants of the foreign material.

The employee filed an affidavit of attorney fees and legal costs dated January 8, 2003.  In the affidavit, the employee itemized 29.1 hours of attorney time at a fee of $200.00 per hour, totaling $5,875.20.  The employee also itemized $543.24 in legal costs, and $55.20 in sales tax. 

At the January 16, 2003 hearing, the employee testified he had no problems with his face, hands, arms, or psychological condition before his injury on July 17, 2001.  He testified Drs. Cooperridge and Feigin both advised him not to return to his former work.  He testified he is taking classes at the University of Alaska Fairbanks, beginning his reemployment program on his own initiative.  The employee orally supplemented his affidavit of fees and costs at the hearing, claiming an additional $1,00.00 of attorney fees and $34.00 in additional costs.  

At the hearing, and in its brief, the employer argued we should reverse the RBA Designee’s decision because the work-relatedness and compensability of the specific orthopedic conditions underlying the employee’s disability had been controverted at the time of the RBA Designee decision.  The employer agreed it does not challenge the employee’s entitlement to ongoing TTD benefits, nor does it challenge the compensability of the employee’s laser treatment or psychological treatment, but it asserts there is no need for rehabilitation for the accepted conditions.  The employer cited a number of our decision and orders
 for the proposition that disputes over whether an injury occurred in the course and scope of work should be resolved before an employee may be referred to a reemployment benefits eligibility evaluation.  The employer argued we should interpret “injury” in our statute and regulations to refer to specific body parts.  It asserted that permitting the evaluation to proceed would cause the employer irreparable harm.  It argued we should find the RBA Designee abused her discretion, and reverse and remand the decision to refer the employee for an eligibility evaluation.  The employer also argued that, even if the employee should prevail, he should not be awarded costs associated with his attorney’s transportation to Fairbanks from Anchorage, because this hearing involved what was essentially a legal argument.

At the hearing, and in its brief, the employee argued we should affirm the RBA Designee’s decision because the general compensability of the employee’s injury has been accepted, and benefits are being paid.  Although the employer is challenging certain aspects of his claim, a partial challenge should not be permitted to completely derail the reemployment process.  He argued that a dispute over whether the injury occurred in the course and scope of the work at all is the only basis to halt the reemployment process under 8 AAC 45.510(b).  He cited our recent decision in Snell v. State of Alaska
 in support of this interpretation.  He claimed he meets all the legal criteria for referral for an eligibility evaluation under 8 AAC 45.510(b).  He argued he is suffering irreparable harm by the delay in his reemployment benefit program.  He argued he should be awarded reasonable travel costs for his attorney to be present for the hearing to represent him, elicit his testimony, and offer legal argument.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
STANDARD OF REVIEW
If the criteria of AS 23.30.041(c) are met, the RBA is required to refer the employee to a rehabilitation specialist for an evaluation.  That subsection of the statute does not explicitly discuss the mechanism for parties to challenge that referral,  but AS 23.30.041(d) provides a right to request a hearing to review RBA eligibility determinations.  We have interpreted the review provision of AS 23.30.041(d) to apply to other aspects of the eligibility process, including the referal to a rehabilitation specialist.
  In accord with AS 23.30.041(d), we will uphold the RBA referal decision absent an abuse of discretion.

In Sheehan v. University of Alaska,
 the Alaska Supreme Court concluded an abuse of discretion includes issuing a decision, which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.  In Brown v. State,
 the Court has also stated that abuse of discretion exists only when the Court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."
  An agency's failure to properly apply the controlling law may also be considered an abuse of discretion.
  We have specifically held that misapplication of the law is an abuse of discretion, as well.
 

In the Administrative Procedure Act, the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those reproduced above, but also expressly includes reference to a substantial evidence standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.
  

On appeal to the Superior Court, our decision reviewing the RBA Designee's determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review of an RBA determination.

Applying a substantial evidence standard, the Alaska Supreme Court held a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld."
  

Our responsibility to determine whether an abuse of discretion has taken place is aided by our practice of allowing additional evidence into the record at the review hearing.  The practice is based on the rationale expressed in several Superior Court opinions addressing that issue on appeal.  After allowing the parties to enter their evidence, we review it and the evidence before the RBA Designee to assess whether the RBA Designee's decision was supported by substantial evidence and therefore reasonable.
  If, in light of all the evidence, the Board finds the RBA Designee's decision is not supported by substantial evidence, the Board concludes that the RBA Designee abused his or her discretion and remands the matter for reexamination of the evidence.

II.
Entitlement to Eligibility Evaluation

AS 23.30.041(c) provides in pertinent part:  

If an employee suffers a compensable injury that may permanently preclude an employee's return to the employee's occupation at the time of injury, the employee or employer may request an eligibility evaluation for reemployment benefits.  The employee shall request an eligibility evaluation within 90 days after the employee gives the employer notice of injury unless the administrator determines the employee has an unusual and extenuating circumstance that prevents the employee from making a timely request…. 

8 AAC 45.510(b) provides:

The administrator will consider a written request for an eligibility evaluation for reemployment benefits if the compensability of the injury has not been controverted and if the request is submitted together with

(1) an explanation of the unusual and extenuating circumstances, as defined in 8 AAC 45.520, for a request that is made more than 90 days after the date the employee gave the employer notice of injury; and 

(2) a physician’s prediction that the injury may permanently preclude the employee from returning to the job at time of injury.

This employee stands at the initial stage in the reemployment process.  Whether the employee will actually be found eligible for reemployment benefits is not yet in question.  We have long held there is a lower threshold to begin the reemployment process with an eligibility evaluation, than to actually be found eligible for reemployment benefits.
 
AS 23.30.041(c) requires 1) a compensable injury, 2) a possibility that the injury may permanently preclude the employee from returning to his occupation at the time of injury, 3) a request by the employee for an eligibility evaluation within 90 days after the employee gives the employer notice of the injury, and 4) if notice is not given within 90 days, a determination by the RBA that the employee had an unusual and extenuating circumstance that prevented the employee from making a timely request.  8 AAC 45.510 provides additional guidance to the RBA when considering an employee’s written request for an eligibility evaluation.  Pursuant to 8 AAC 45.510(b), the RBA considers a request for an eligibility evaluation only if 1) the compensability of the injury has not been controverted, and 2) if the request is submitted with an explanation of unusual and extenuating circumstances (if needed), and a physician’s prediction that the injury may permanently preclude the employee from returning the his job at the time of injury.  

The employer argued the RBA Designee abused her discretion because work-relatedness and compensability of the specific orthopedic conditions underlying the employee’s disability had been controverted at the time of the RBA Designee decision.  The employer agreed it does not challenge the employee’s entitlement to ongoing TTD benefits, nor does it challenge the compensability of the employee’s laser treatment or psychological treatment, but it asserts there is no need for rehabilitation for these conditions.  It asserted the compensability of the employee’s lumbar, left shoulder, wrist laxity, thumb, neck, and upper extremity conditions are in dispute.  The employer argued that disputes over whether an injury to particular body parts occurred in the course and scope of work should be resolved before an employee may be referred to a reemployment benefits eligibility evaluation.

The employer specifically cites Avessuk v. Arco Alaska, Inc.
 in support of its argument that the RBA Designee abused her discretion.  In Avessuk the employee filed a report of injury claiming he had injured his knee.  The employer later filed a controversion notice denying all benefits under AS 23.30.022 based on a false statement by the employee concerning his knee on his pre-employment health questionnaire.  In its Answer, the employer denied the employee’s knee condition arose in the course of employment.  We reversed the RBA decision to refer the employee for eligibility, allowing the parties to first litigate the compensability of the entire claim.  

In a later decision, Kinn v. Norcon, Inc.,
 we clarified that a controversion challenging compensability has to support a defense of work-relatedness of the claim.  Based on Kinn and Avessuk, we find that in order for an employer to have a valid controversion for purposes of AS 23.30.041(c) and 8 AAC 45.510(b), the controversion notice must specifically state that the employer is claiming the injury did not occur within the course and scope of the employee’s employment with the employer.
  We parenthetically note that the RBA does not have statutory authority to determine the compensability of injuries to specific body parts, nor the degree of impairment or disability of those body parts.  We find that the type of injury parsing and evaluation being urged by the employer is simply beyond the scope of the RBA’s authority.

In the instant case the employer has accepted the compensability of the employee’s July 17, 2001 work injury, providing extensive medical care and continuing TTD benefits.  Drs. Gieringer, Geitz, and Cooperrider all reported treating conditions secondary to the employee’s trauma.  Drs. Cooney, Gieringer, Cooperrider all report that the employee’s orthopedic and psychological injuries may potentially permanently disable him from returning to his previous work.  The RBA Designee clearly identified Dr. Cooney’s recommendation for retraining as the basis for the employee’s request for an evaluation more than 90 days after the injury.  

We find substantial evidence in the record to support the RBA Designee decision to refer the employee under AS 23.30.041(c).  We do not find the RBA Designee misapplied 8 AAC 45.510(b).  We find the RBA Designee’s decision to refer the employee for an eligibility evaluation was not arbitrary, capricious or manifestly unreasonable.  We conclude she did not abuse her discretion. Accordingly, we must deny and dismiss the employer’s petition.

III.
Attorney’s Fees
AS 23.30.145 provides, in part:

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.

8 AAC 45.180 provides, in part:

(f) The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues on which the applicant prevailed at the hearing on the claim.  The applicant must file a statement listing each cost claimed, and must file an affidavit are correct and that the costs were incurred in connection with the claim. . . .

We find the RBA Designee decision granting the employee an eligibility evaluation for reemployment benefits was resisted by the action of the employer.
  The employee seeks an award of attorney's fee and costs under subsection 145(b) for the benefits defended.  We found the employee entitled to the claimed evaluation.  Consequently, we can award fees and costs.
  Subsection 145(b) requires the award of an attorney's fee to be reasonable.  We have examined the record of this case, and the employee's written itemization of fees and costs, as well as the supplemental information provided during the hearing.  In Snell v. State of Alaska,
 we found legal fees similar to those claimed by the employee per hour to be a reasonable fee for this workers' compensation attorney, considering his competence and experience.

In keeping with the Alaska Supreme Court’s instructions in Wise Mechanical Contractors v. Bignell,
 we will award the employee legal fees that recognize the value of the legal representation, and fully compensate his attorney.  Accordingly, we will award attorney fees and costs for the hours actually expended on her workers’ compensation claim. 

The employee filed an affidavit of attorney fees and legal costs dated January 8, 2003.  In the affidavit, the employee itemized 29.1 hours of attorney time at a fee of $200.00 per hour, totaling $5,875.20.  The employee also itemized $543.24 in legal costs, and $55.20 in sales tax. The employee orally supplemented his affidavit of fees and costs at the hearing, claiming an additional $1,00.00 of attorney fees and $34.00 in additional costs.    

The employer argued that the employee should not be awarded fees and costs associated with his attorney’s transportation to Fairbanks from Anchorage, because this hearing involved only legal argument, and could have been handled by teleconference.  First, we note that the employee provided useful testimony in our hearing, and that the hearing was not limited to legal argument.  We find that the provisions of the Alaska Workers’ Compensation Act and our regulations presume in-person hearings.  For example, AS 23.30.005(a) provides hearing panels sitting in Fairbanks, Anchorage, Juneau, and Ketchikan; AS 23.30.115 provides for travel and fees for witnesses to attend hearings in person; 8 AAC 45.070(k)(1) allows a panel member to hear evidence by teleconference, only at the exercise of our discretion; and 8 AAC 45.072(2) provides for the change of hearing venue for the convenience of the parties and witnesses.  We find the employee’s desire to have his attorney physically present at the hearing is reasonable.  The employer did not object to any other aspect of the employee’s itemization of hours.  Based on our review, we find the itemized hours are reasonable.

Now, having considered the nature, length, and complexity of the services performed; the resistance of the employer, the contingent nature of the fees, as well as the potential amount of benefits resulting
 from the services obtained, we find the above-mentioned attorney fees in the amount of $6,875.00 were reasonable for the employee’s successful prosecution of this claim.  We will award these fees under AS 23.30.145(b).  Additionally, we find the itemized costs of $632.44 were reasonable, under AS 23.30.145(b), for the employee’s successful prosecution of this claim.    


ORDER
1.
The RBA Designee did not abuse her discretion in finding the employee entitled to an eligibility evaluation.  The employer’s petition for review is denied.

2.
The employer shall pay the employee $6,875.00 in reasonable attorney fees and $632.44 in costs, under AS 23.30.145(b).
Dated at Fairbanks, Alaska this 31st day of January, 2003.





ALASKA WORKERS' COMPENSATION BOARD
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William Walters,  Designated Chairman
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John Giuchici,  Member







____________________________                                  






Dorothy Bradshaw,  Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

 Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of ADAM R. CORNELIUSSEN employee / respondent; v. NABORS ALASKA DRILLING, self-employed employer / petitioner; Case No. 200114705; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 31st day of January, 2003

                             

   _________________________________

      






Victoria J. Zalewski, Admin. Clerk
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