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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                               Juneau, Alaska 99802-5512

	DAVE F. NEEL, 

                                Deceased 

                                                 Employee, 

                                                  and 

NANCY NEEL, 

                                Widow, 

                                         Petitioners/Repondents,

                                                   v. 

FLIGHT ALASKA, INC ,

                                Employer,

                                                   and 

LIBERTY MUTUAL INSURANCE CO,

                                 Insurer,

                                         Respondents/Petitioners.
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)
	       FINAL

       DECISION AND ORDER ON

       RECONSIDERATION

      AWCB Case No.  200202639
      AWCB Decision No.  03 - 0023 

       Filed with AWCB Anchorage, Alaska 

       on February 6 , 2003


We heard oral argument on the parties’ respective petitions for reconsideration of our Final Decision and Order, AWCB Decision No. 02-0194 (September 26, 2002) on November 20, 2002 at Anchorage, Alaska.  Attorney Michael Jensen represents claimant Nancy Neel, the wife and beneficiary of David F. Neel, the deceased employee (employee).  Attorney Constance Livsey represents the employer and insurer (employer). We closed the record on the parties’ petitions for reconsideration on November 20, 2002.  On December 6, 2002, we reopened the record for additional information.  We closed the record when we next met, January 15, 2003.
  We sat as a two-member panel, a quorum under AS 23.30.005(f). 

ISSUE
Shall the Board reconsider, under AS 44.62.540, AWCB Decision No. 02-0194 (September 26, 2002)?

SUMMARY OF THE EVIDENCE AND PROCEEDURAL BACKGROUND



On February 4, 2002, the employee, a 52-year-old male, died in a plane accident while working as a pilot for the employer. In the 52 weeks preceding the employee’s death he received income from three sources: Arctic Wilderness Lodge (AWL), a hunting lodge he had owned and operated with his wife since the early 1980’s; Arctic Petroleum Contractors (APC), where the employee had worked as a warehouseman from 1997 through June 24, 2001; and the employer.  The employee argued that all sources of income in the 52 weeks prior to the date of injury or death should be considered when calculating the highest 13 consecutive week earning period for purposes of calculating compensation under AS 23.30.220(a)(4).  The employer disagreed and calculated the employee’s benefit using only the earnings from the employer at time of death in the compensation calculation.

On August 21, 2002, we heard the employee’s claim for a compensation rate adjustment.  On September 26, 2002, we issued AWCB Decision No. 02-0194, granting the employee’s claim and noting that there were very few factual disputes between the parties.  Where there were disputes, it was over how the relevant statute should be applied and what sources of income should be considered.  The evidence presented at hearing is more fully discussed in the Summary of the Evidence section of AWCB Decision No. 02-0194.  We hereby incorporate the full summary of the evidence from that decision by reference. The Board applied the statutory formula and awarded the employee a compensation rate adjustment, penalties where appropriate, and interest.  We also awarded attorney’s fees and costs.  Our findings and conclusions are more fully discussed in the Findings and Conclusions section of AWCB Decision No. 02-0194.

On September 30, 2002, the employee filed a Petition for Reconsideration seeking reconsideration of our award of attorney fees. In support of his petition, the employee submitted the affidavit of Faith White, paralegal.  Ms. White asserts in her affidavit that she has worked for the employee’s attorney as a paralegal for over 11 years.  


 On October 11, 2002, the employer opposed the employee’s Petition for Reconsideration.  The employer argued that the employee did not prevail on all the theories of its case.  The employer filed a Petition for Reconsideration arguing that the Board:

1. made a mistake of fact as to the employer’s initial calculation under AS 23.30.220(a)(4); 

2. selected an incorrect compensation rate for the employee’s earnings from Flight Alaska, Inc.; and 

3. incorrectly used the term “spendable” weekly wage.

On October 22, 2002, the employee filed its Opposition to Employer’s October 11, 2002 Petition for Reconsideration. We granted the parties’ petitions for reconsideration and set the matter for oral argument. (AWCB Decision No. 02-0221 (October 25, 2002)). 

On November 20, 2002, we heard oral argument on the parties’ petitions for reconsideration. At oral argument, the parties resolved most of their issues on reconsideration except two—attorney fees and the employee’s earnings during the course of employment with the employer.
 The Board found the record on the issue of attorney’s fees was sufficiently developed and the issue was sufficiently briefed for the Board to ascertain the rights of the parties.  Accordingly, the Board would take no additional oral argument or evidence on the matter of attorney’s fees and costs. (AWCB Decision No. 02-0221 (October 25, 2002)). 

On December 6, 2002, exercising our discretion under AS 23.30.135(a), we reopened the record and directed the parties to prepare a joint exhibit setting forth their respective calculations of the employee’s earnings, with cites to the record to show the sources for their figures. (AWCB Decision No. 02-0253 (December 6, 2002)).  The parties were also directed to submit explanations for the difference in their figures. The parties were ordered to file their exhibit by the close of business January 13, 2003.  

On December 24, 2002, the parties filed a letter resolving their dispute regarding the employee’s appropriate compensation rate, calculated solely upon earnings from the employer.  (12/19/02 Letter from Mr. Jensen with Ms. Livsey’s concurrence).   The parties agree that the “relevant period is from September 16, 2001 to December 15, 2001.”  Id.  They also agree that the appropriate gross weekly wage for that period, calculated solely upon earnings from the employer, is $600.15.  Id.

Argument of the Employee


The employee argues the Board should award actual attorney’s fees as an advance on the statutory minimum.  The employee reasons the award is appropriate because Mr. Jensen not only prevailed, but also secured the maximum compensation rate for the employee.  The employee further argues that it is not required to succeed on all legal theories advanced in order to warrant a full award of attorney’s fees and costs.  Moreover, the employee maintains that full attorney’s fees and costs are justified by opposing counsel’s failure to respond to employee’s efforts to communicate on hearing issues.
 Finally, the employee argues that employee’s attorney has received $250.00 per hour in other cases before the Board.

Argument of the Employer


The employer argues that the employee is not entitled to actual attorney’s fees because the employee did not prevail on all of its theories and that its pursuit of unsuccessful theories had the effect of increasing both parties’ costs. The employer also argues that the employee’s successive motions on Mr. Jensen’s fees is nothing more than an effort to be paid fees to relitigate his fees claims which is contrary to the purposes of AS 23.30.145, to compensate attorneys for obtaining benefits for an injured worker.  Finally, as to its opposition to the employee’s request for attorney’s fees, the employer cites to a recent court order from the Third Judicial District where counsel with more experience than employee’s counsel was compensated at a lower rate. Antonio L. Ugale vs. Excursion Inlet Packing Co. and Alaska National Insurance Co., Case No.  3AN-01-12796 CI, (November 1, 2002).  


The employer asserts that the Board made a mistake of fact when it found the employer had modified the Board’s form by covering “13 and handwriting in 14.”  The employer argues that the evidence in the record establishes that it “took fourteen weeks of earnings and divided it by fourteen as opposed to taking thirteen weeks of earnings, a figure not readily available from the employer’s pay record, and dividing by thirteen as the statute indicates.” (Employer Petition for Reconsideration, filed 10/11/02 at p. 2).  The employer contends that because it used fourteen weeks of earnings and divided those total earnings by fourteen, that the Boards finding at page 13-14 of AWCB Decision No. 02-0194 (September 26, 2002) is a factual error.  Finally, the employer asserts that the Board’s clerical error resulted in an incorrect application of the term “spendable weekly wage.”

FINDINGS OF FACT AND CONCLUSTIONS OF LAW


The parties have asked that the Board reconsider different aspects of AWCB Decision No. 02-0194 (September 26, 2002).  The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:


(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.


(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted...


In response to the employee’s Petition for Reconsideration and the employer’s Petition for Reconsideration and Opposition to the Petition for Reconsideration Filed by Employee, we have considered the respective parties’ arguments, examined the record of this case, and examined our original decision and order.  

1. The Employer’s Initial Calculation Under AS 23.30.220(A)(4)
The employer argues the Board made a mistake of fact when it noted the employer had altered the Boards compensation report form by changing the statutory formula to 14 weeks rather than the 13 weeks prescribed at AS 23.30.220(A)(4).  The employer also asked the Board to reconsider its calculation of the employee’s gross weekly earnings at page 14 of its order.  

As discussed above, on December 24, 2002 the parties filed a letter resolving their dispute regarding the employee’s appropriate compensation rate when calculated solely upon earnings from the employer.  (12/19/02 Letter from Mr. Jensen with Ms. Livsey’s concurrence).   The parties agree that the “relevant period is from September 16, 2001 to December 15, 2001.”  Id.  They also agree that the appropriate gross weekly wage for that period, calculated solely upon earnings from the employer, is $600.15.  Id.  The Board accepts the parties’ agreement. Based upon the new evidence provided at the hearing on reconsideration, the parties agreement as to the relevant 13 week period and resultant gross weekly wage for that period, the Board finds modification of AWCB Decision No. 02-0194 at page 14 is appropriate.  Accordingly, we modify page 14 of AWCB Decision No. 02-0194 to reflect that the employee’s gross weekly earnings calculated solely upon the earnings from the employer are $600.15.   By doing so, the Board recognizes the employee’s compensation rate and penalties may require adjustment.  Consequently, we direct the employer to recalculate and adjust the employee’s compensation rate as well as any penalty or interest affected by this modification.  

We are unpersuaded by the employer’s assertion that the Board made a mistake of fact when it found,

the employer’s initial calculation under AS 23.30.220(a)(4)(A) to be in error.  The employer divided what it had calculated to be the employee’s most favorable 13 weeks not by 13 as required by statute but by 14.  We find the employer went so far as to modify our form by covering 13 and hand writing in 14. 

AWCB Decision No. 02-0194 at 13.  The employer argues that “the Board’s understanding and factual finding as to the employer’s calculations is simply wrong.”  Employer’s Petition to Reconsider, p. 2.  

AS 23.30.220 provides in pertinent part

Determination of spendable weekly wage. (a) Computation of compensation under this chapter shall be on the basis of an employee’s spendable weekly wage at the time of injury.  An employee’s spendable weekly wage is the employee’s gross weekly earnings minus payroll tax deductions.  An employee’s gross weekly earnings shall be calculated as follows:

. . .

(4) if at the time of injury the

(A)  employee’s earnings are calculated by the day, hour, or by the output of the employee, the employee’s gross weekly earnings are the employee’s earnings most favorable to the employee computed by dividing by 13 the employee’s earnings, including overtime or premium pay, earned during any period of 13 consecutive calendar weeks within the 52 weeks immediately preceding the injury;

(emphasis added).  Insurers or adjusters are required to notify the Board and the employee of their compensation rate or any changes thereto on a form prescribed by the Board.  AS 23.30.155(c). The form prescribed by the Board is form 07-6104.  8 AAC 45.136(a). Form 07-6104 provides that when an 

employee’s wages were calculated:

. . . 

d.  Day, hour, or output = most favorable 13 consecutive calendar weeks within the 52 calendar weeks immediately before the injury      

  $_________ / 13 = $___________ gross weekly earnings (attach wage documents).                        

Exhibit G to the employer’s hearing brief filed August 19, 2002 clearly shows the employer scratched out “13” and replaced it with “14”.  We find that the employer modified a Board form prescribed by statute and regulation. Accordingly, we conclude the Board did not make a mistake of fact in finding the employer modified a Board prescribed form and we decline to modify this part of our decision. As to whether the employer took the employee’s most favorable 13 or 14 weeks of earnings in the prior 52 weeks, this point is moot as the parties have now agreed as to the appropriate compensation rate.  


2. 
Spendable Weekly Wage.

The Board finds the employer is correct that the Board’s clerical error resulted in an incorrect application of the term “spendable weekly wage” at page 14 of AWCB Decision No. 02-0194 (September 26, 2002).  Accordingly we modify our prior decision at page 14 to read “gross weekly earnings.”

3.
Attorney’s Fees and Costs


The Board modifies its prior decision to clarify that the statutory minimum attorney’s fees under AS 23.30.145(a) are to commence once they exceed the amount awarded by the Board.  This was omitted from the original order.


The Alaska Supreme Court has instructed us that an attorney’s fee award is not necessarily limited to the hourly rate multiplied by the number of hours expended.
 It is left to the Board’s discretion to determine what is a reasonable attorney’s fee in each case.  We award fees that are “reasonably commensurate with the actual work performed, the attorney’s affidavit…, the nature, length, and complexity of the services performed, the benefits resulting to the beneficiaries from the services, and the amount of benefits involved.”  8 AAC 45.180(d)(2). 


The Board finds that while the employee prevailed and while the amount of benefit to the employee is great, the arguments and theories presented by the employee’s attorney were not instrumental in the employee’s success. Although we find the employee’s briefing on the issue of attorney’s fees to be ardent, we do not find the briefing persuasive. We reject the employee’s argument that because the employee’s attorney was awarded an hourly rate of $250.00 in one case, the Board must conclude it is a reasonable fee in this case.  We find that if we were we to accept the employee’s argument, awarding attorney’s fees and determining what a reasonable fee is, would no longer be discretionary.  We conclude that to do so would be a violation of our rules and regulations. 


We also conclude, based our review of the actual work performed, the nature, length and complexity of the case, as well as the contingent nature of workers’ compensation cases that our original award of attorney’s fees in the amount of $6000.00 is appropriate as an advance on the statutory minimum.  


The employee also seeks to recoup attorney’s fees spent on his petition for reconsideration.  The only issue raised by the employee on reconsideration is the Board’s award of attorney’s fees and costs.  We have determined our original award of attorney’s fees is reasonable.  Accordingly, the employee’s Petition for Reconsideration on this issue is denied and dismissed.  


Regarding costs, the Board noted in its original decision, AWCB Decision No. 02-0194 at p. 18, that:

Mr. Jensen has not identified his paralegal.  We find based upon the record, we are unable to identify the paralegal and assess his/her expertise and experience.  We also find that Mr. Jensen has included costs which are not permitted or which are unjustified under our regulation at 8 AAC 45.180.

We originally awarded the employee approximately $73.00 per hour or $1,000.00 for paralegal costs. In support of the employee’s petition for reconsideration, the employee submitted the affidavit of Faith White. We accept the representations of Ms. White that she has been a paralegal employed by Mr. Jensen for at least 11 years.  We conclude, based on the new information submitted to the Board, that $100 per hour is a reasonable cost for the employee’s paralegal.  We find Ms. White spent 13.7 hours on the employee’s claim.  The Board finds the hours spent are reasonable. We therefore award the employee $1,370.00 in costs for the services of Ms. White.


In his original affidavit in support of attorney’s fees and costs, Mr. Jensen claimed $187.88 in costs. He claimed $17.00 for “Faxes”.  Faxes are not listed in 8 AAC 45.180(f) as a reasonable cost relating to the preparation and presentation of the issues upon which the employee prevailed at the hearing on the claim. We also find “faxes” are part of general office overhead. See also, Gertlar v. H & H Contractors, AWCB Decision No. 97-105 (May 12, 1997). We find the $40.00 charge for "Messenger" services are unnecessary costs without an explanation of why expedited delivery services were necessary.  


We find the $110.00 for copies to be without explanation.  8 AAC 45.180(f)(15) provides we may award “duplication fees at 10 cents per page, unless justification warranting awarding a higher fee is presented;” At 10 cents per page, this means Mr. Jensen has duplicated 1,100 pages.  However, Mr. Jensen has not indicated how many copies were made or presented justification warranting a higher per copy fee. We find the $4.70 in telephone calls to be without explanation.  Accordingly, we have no basis upon which to find this cost to be relevant to the employee’s claim.  8 AAC 45.180(f)(10).  We find the 19.58 for postage and telephone calls to be reasonable and recoverable costs. We conclude, based on the record, that the total amount awarded for costs to be $1,389.58 for postage, phone and paralegal fees.


The employee also seeks to recoup legal costs spent on his petition for reconsideration.  The Board has reconsidered its earlier decision regarding costs and the employee has prevailed.  The employee seeks a total of $5,845.55 for attorney’s fees and costs incurred  since our original decision in this matter, AWCB Decision No. 02-0194, issued September 26, 2002.  Specifically, the employee seeks attorney’s fees in the amount of $5,379.50 (14.6 hours @ 265.00 per hour), paralegal costs in the amount of  $399.00 (3.8 hours @ 105.00 per hour), $10.00 in faxes, $20.00 in messenger services, and $41.05 for copies.
 


Again, we find “faxes” are part of general office overhead and not a cost. We find the $20.00 charge for "Messenger" services are unnecessary costs without an explanation of why expedited delivery services were necessary. We find the hours incurred by the employee’s attorney and paralegal to be reasonable.  The employee prevailed on reconsideration regarding paralegal costs.  Accordingly we conclude it is reasonable to award paralegal costs in the amount of $380.00 (3.8 hours @ $100.00 per hour) and copy costs in the amount of $41.05, for a total recoverable cost of $421.05. 


We conclude, based our review of the actual work performed, the nature, length and complexity of the case, as well as the contingent nature of workers’ compensation cases that a reasonable attorney’s fee for the matters on reconsideration is $1000.00 as an advance on the statutory minimum.  The employee prevailed, on reconsideration, on a very small part of its claim.


We direct the employer to pay the employee a total of $7,000.00 ($6,000.00 + $1,000.00) in attorney’s fees as an advance on the statutory minimum. The statutory minimum attorney’s fees under AS 23.30.145(a) are to commence once they exceed the $7,000.00 awarded by the Board.  We direct the employer to pay costs to the employee in the amount of $1811.08 ($421.05 + $1,389.58).
ORDER
1. Page 14 of AWCB Decision No. 02-0194 is modified to reflect that the employee’s gross weekly earnings calculated solely upon the earnings from the employer are $600.15.   

2. The Board directs the employer to recalculate and adjust the employee’s compensation rate as well as any penalty or interest affected by this modifying the employee’s gross weekly earnings calculated solely upon the earnings from the employer to $600.15.  

3. Page 14 of AWCB Decision No. 02-0194 is modified to replace “spendable weekly wage” with “gross weekly earnings.”

4. The employer is directed to pay the employee a total of $7,000.00 ($6,000.00 + $1,000.00) in attorney’s fees as an advance on the statutory minimum. The statutory minimum attorney’s fees under AS 23.30.145(a) are to commence once they exceed the $7,000.00 awarded by the Board.  

5. The employer is directed to pay costs to the employee in the amount of $1811.08 ($421.05 + $1,389.58).
6. All other aspects of AWCB Decision No. 02-0194 are affirmed.

Dated at Anchorage, Alaska this     day of  February, 2003.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






Rebecca C. Pauli,






     
Designated Chairperson







____________________________                                






Marc D. Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 


If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES


This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order on Reconsideration in the matter of DAVE F. NEEL  deceased employee; NANCY NEEL employee’s widow petitioners/respondents; v. FLIGHT ALASKA, INC., employer; LIBERTY MUTUAL INSURANCE CO, insurer respondents/petitioners; Case No. 200202639; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, this 6th  day of February  2003.

                             

   _________________________________

      






Robin Burns, Clerk 
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� AWCB Decision No. 02-0253 (December 6, 2002), reopened the record and directed the parties to submit a joint exhibit by close of business January 13, 2003.  We closed the record when we next met, January 15, 2003.


� The parties resolved their differences regarding the appropriate rate table and rate adjustments.  Two issues on reconsideration, usage of the term “spendable” weekly wage and reference to the employer using a 14 week calculation rather than a 13 week calculation will be addressed by the Board in this order.


� We are not considering the issue that the parties have withdrawn from our consideration: the correct compensation rate for the employee’s earnings from the employer.  Accordingly, the Board will limit its inquiry to those issues before us: attorney’s fees, the employer’s initial calculation under AS 23.30.022(a)(4), and the usage of the term “spendable weekly wage.” 


�See Affidavit of Attorneys Fees and Costs, filed August 15, 2002; Petition for Reconsideration, filed September 30, 2002, pages 1-6; Hearing Brief, filed November 12, 2002; and Supplemental Affidavit of Attorney’s Fees and Costs for services provided since the Board’s September 26, 2002 Decision and Order, filed November 20, 2002.


� Bailey v. Litwin Corp., 780 P.2d 1007 (Alaska 1989).


� In the employee’s supplemental affidavit of attorney’s fees and costs, the employee identifies copy charges at ten cents each.
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