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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             Juneau, Alaska 99802-5512

	MARGARET L. CONNER,  

                                                  Employee, 

                                                            Applicant,

                                                   v. 

HOLIDAY INN ANCHORAGE DOWNTOWN,

                                                  Employer,

                                                   and 

UNITED STATES FIDELITY & 

GUARANTY COMPANY,

                                                  Insurer,

                                                            Defendants.
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)
	          INTERLOCUTORY

          DECISION AND ORDER

          AWCB Case No.  200207302
          AWCB Decision No. 03- 0025 

          Filed with AWCB Anchorage, Alka

          February 7, 2003.


        We considered  the employee’s appeal of the Board Designee’s August 7, 2002 ruling that required her to sign a medical release in Anchorage, Alaska on January 21, 2003.  The hearing was held based on a written record.  The employee represents herself. Michael Budzinski, attorney at law, represents the employer and the insurer.  We closed the record on January 21, 2003

                                                                           ISSUE

    Did the Board Designee abuse her discretion in her August 7, 2002 ruling directing the employee to sign a medical release?

SUMMARY OF THE EVIDENCE

          The employee worked for Holiday Inn in Anchorage, Alaska, as a banquet server.  On January 26, 2002, she sustained multiple contusions to her upper shoulders and arms when a coat rack fell on her and pinned her against a column.  On February 6, 2002, she sought medical treatment at the Providence Hospital emergency room.  She complained of left and right shoulder pain, pain in the occipital area of her neck and pain in the back of her neck.  She also complained of pain and tingling on the inside of the ulnar aspect of her right arm.  The physician’s diagnosis was “cervical radiculopathy with cervical muscle strain and muscle spasm.”
 The employee filed a Report of Injury on February 14, 2002.  Thereafter, she began receiving temporary total disability (TTD) benefits effective January 29, 2002.
  

           During the course of its investigation of the injury, the employer requested that the employee sign several releases, including a release of medical information.  The employer also made informal discovery requests regarding the employee’s employment and medical history.

           On June 13, 2002, the employee filed a “Request for Protection,” asking to be protected from overbroad information requests from the employer and its insurance company. Specifically, the employee maintained that she had already signed a release for the insurance adjusters and that the statutes which govern release of information do not prohibit alterations of the release if it is overbroad.  She claimed that she was never notified that the release she signed was insufficient.  The employee also asked to be protected from having to sign any psychiatric, drug or alcohol releases as she had made no stress claims associated with the January 26, 2002 injury.  The employee  claimed that she offered proof that there are no health insurers, governmental agencies or other entities to which the release could be presented, so it should not be a problem for these categories to be removed from the release.

           In responding the employee’s request, the employer sought a medical release limited to the period two years prior to the injury.  It was to cover headaches, neck pain and radiculopathy, upper extremity complaints, visual disturbances, facial numbness and cognitive difficulties.  The employer specifically requested that the form not be altered as the Board’s release form is presumed to be reasonable.

           In the Prehearing Conference Order issued August 7, 2002, the Board’s Designee determined that the employer’s request for a release of medical information was reasonable and relevant, and ordered the employee to sign the release with several modifications.  The entities to which the release form was directed was to remain  intact.  The release would give consent to the employer’s counsel and the insurer to gather the records.  The date of injury for purposes of the release was January 26, 2002.  The following conditions were listed:  headaches, neck pain and radiculopathy, upper extremity complaints, visual disturbances, facial numbness and cognitive difficulties.  The release was to be valid for records for two years prior to the date of injury and it was to expire one year from the date of signature.
 

        On August 23, 2002, the employee filed a Petition appealing the Board Designee’s prehearing conference order.   The employee maintains that the Board’s Designee  abused her discretion.  The employee reiterates her arguments made in the “Request for Protection” dated June 13, 2002.  She also contends that she has not been told how her actions in deleting portions of the release form are deficient.  The employer filed a response asserting that the appeal should be denied and the release signed without alterations.
  

         Another prehearing conference was conducted on January 13, 2003. The parties discussed the appeal of the August 7, 2002 prehearing order directing the employee to sign the medical release.
  By letter dated January 15, 2003, counsel for the employer and the insurer again submitted the medical release, along with other releases, to the employee for signature.  As of the date of hearing, there is no indication that the unaltered release of medical information form described in the August 7, 2002 prehearing conference has been executed by the employee.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

          Standard of Review
    The employee claims that the Board Designee has abused her discretion in requiring her to sign an unaltered release of medical information.  Under AS 23.30.108, we must uphold a Board Designee’s discovery decision absent an “abuse of discretion.”  The Alaska Supreme Court has stated that abuse of discretion consists of  “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.”
 Additionally, an agency’s failure to properly apply the controlling law may also be considered an abuse of discretion.

    In the Administrative Procedure Act, the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions:

          Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence…If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) the substantial evidence in light of the whole record.

        On appeal to the courts, our decision reviewing the Designee’s determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  The Board’s concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review.

        Applying a substantial evidence standard, a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order…must be upheld.”

B.  Board Designee’s Ruling
    The Alaska Workers’ Compensation Act defines the procedures that parties must follow where there are discovery disputes.  AS 23.30.108(c) provides that:

At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense.  If a discovery dispute comes before the board for review of a determination by the board’s designee, the board may not consider any evidence or argument that was not presented to the board’s designee, but shall determine the issue solely on the basis of the written record.  The decision by the board on a discovery dispute shall be made within 30 days.  The board shall uphold the designee’s decision except when the board designee’s determination is an abuse of discretion.

AS 23.30.107(a) provides in part, “Upon written request, an employee shall provide written authority to the employer…to obtain medical and rehabilitation information relative to the employee’s injury.”  Moreover, “We have reached the conclusion that ‘relative to the employee’s injury’ need only have some  relationship or connection to the injury.”

If the information sought appears to be “relative”, the appropriate means to protect an employee’s right of privacy is to exclude irrelevant evidence from the hearing and the record, rather than limit the employer’s ability to discover information that may be relative to the injury.
  In addition, we have long interpreted AS 23.30.005(h)
 as empowering us to order a party to release and produce records “that relate to questions in dispute.”

       An employee has a legitimate expectation of privacy in medical records.  Although the employee has a legitimate expectation of privacy in these records, disclosure of the records is still required to serve a compelling state interest.  The compelling state interest in prompt, fair, and equitable disposition of claims, in ensuring the integrity of the workers’ compensation system, and in providing employers with due process of law, necessarily requires that employers be permitted to secure private and irrelevant information that is reasonably calculated to lead to discovery of admissible evidence.  This right to secure private information from individuals exists in various legal forums.

       We believe the filing of a workers’ compensation claim is similar to the filing of a personal injury action.  The filing of such a claim by an employee results in a waiver of her physician-patient privilege as to all information concerning her health and medical history relevant to matters which she has placed at issue in the litigation.
  As emphasized by the court in Arctic Motor Freight, the scope of the waiver extends to all matters pertinent to the claim, including those matters the relevancy of which is based on an historical or causal connection.
  Additionally, an employee who files a  workers’ compensation claim has a statutory duty to execute a medical release relative to the employee’s injury.
 By claiming workers’ compensation benefits, an employee waives some of her rights to privacy and confidentiality in information relevant to the employee’s injury or a question in dispute in the case.

        Applying these considerations to the issue in this case, we find that the employee is required to execute the release of medical information as directed by the Board Designee. In so doing, we accept the position of the employer. The nature of the injury, the benefits sought, the defenses raised, the evidence thus far developed, and the specific disputed issues. determine the range of “relevant evidence” in a given case.
 In the instant case, medical claims have been submitted for payment by the employer raising medical costs as an issue.  The employee has sought treatment related to her work injuries from several medical providers.  Therefore, we find that the release of medical information from various providers is reasonable and seeks information which is “relative” to the employee’s claim.  The release of medical records seeks only records dating back two years from the date of the employee’s injury and relates only to body parts which the employee claims were allegedly injured while at work or as a result of her work injury.  The release will expire one year from the date of signature.  The release also specifies the body parts allegedly injured by the employee in the January 26, 2002 occurrence.   

        We find that when all the provisions are taken together, the release of medical information as modified by the Board’s Designee takes into account the employee’s privacy concerns as well as the needs of the employer for adequate discovery regarding the nature of the injury.  Under these circumstances, no abuse of discretion has been shown, as the need for the release is adequately documented by substantial evidence in the record.  The Board has previously explained that, typically, “medical records and doctors reports are the most relevant and probative evidence” regarding compensation issues.
  The Board finds that the information sought from the release is relevant because it is likely to lead to admissible evidence relative to the employee’s injury.  For these reasons, we believe the release should be executed without  the deletions and additions made by the employee.  We further find that the employee has not complied with the terms of the August 7, 2002 prehearing conference summary and has not executed a release as required by the terms of the order.  We hereby direct the employee to execute the  release within ten days of the date of this order. We advise the employee that willful failure to comply with the Board’s discovery orders may result in sanctions, including the exclusion of evidence at hearing or dismissal of her claim.
 If the employee has concerns over the nature of the medical evidence obtained under the release, she may question the relevance of such information or request the Board to exclude it from the record or seal it. 

ORDER

     The Board Designee’s August 7, 2002 ruling is affirmed.  The employee is ordered to sign the Release of Medical Information as directed in the August 7, 2002 Prehearing Conference Summary within ten days from the date of this decision.

               Dated at Anchorage, Alaska this 7th day of  February,  2003.




     ALASKA WORKERS' COMPENSATION BOARD




                                                  _______________________________                                






             Rosemary  Foster, Designated Chair

_______________________________                                






             Marc Stemp, Member

                                                                                        ______________________________







             John Abshire, Member

RECONSIDERATION

          A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

          Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215  a party may 

ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

           I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of MARGARET L. CONNER employee/applicant; v. HOLIDAY INN ANCHORAGE DOWNTOWN, employer; UNITED STATES FIDELITY & GUARANTY COMPANY, insurer/ defendants; Case No. 200207302; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 7th day of February, 2003.

                                 
                                     _________________________________

                                                                           Shirley A. DeBose, Clerk
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