LUCILLE W. JOHNSON  v. HONEST BINGO; CATHOLIC BISHOP OF NORTHERN AK.
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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	LUCILLE W. JOHNSON, 

                                                   Employee, 

                                                            Petitioner,

                                                   v. 

HONEST BINGO; 

CATHOLIC BISHOP OF NORTHERN AK.,

                                                  Employer,

                                                   and 

REPUBLIC INDEMNITY CO OF AMERICA,

                                                  Insurer,

                                                   v. 

COMMERCE & INDUSTRY 

INSURANCE CO.; A.I.G.,

                                                  Insurer,

                                                   v. 

COMBINED SPECIALTY INSURANCE CO.,

                                                  Insurer,

                                                            Respondents.
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	          INTERLOCUTORY 

        DECISION AND ORDER

        AWCB Case Nos.  199828923, 

        200209732, 199414666
        AWCB Decision No.  03 - 0031

         Filed with AWCB Fairbanks, Alaska

         on February 11th , 2003


We heard the employee’s petition to join and petition for a second independent medical evaluation (“SIME”) on January 16, 2003, in Fairbanks, Alaska.  Attorney Michael Jensen represented the employee; attorney Patricia Zobel represented Republic Indemnity Co. of America (“Republic”); attorney Joseph Cooper represented Combined Specialty Insurance Co. (“Specialty”); and attorney Colby Smith represented Commerce & Industry Insurance Co., A.I.G. (“A.I.G.”).  We closed the record at the conclusion of the hearing on January 16, 2003.


ISSUES
1.
Shall we join the employee’s claim against A.I.G. with her claims against Republic and Commerce, under 8 AAC 45.040.

2.
Shall we order a second independent medical examination (“SIME”) under AS 23.30.095(a)?


SUMMARY OF THE EVIDENCE
The employee injured her right knee, back, and shoulder when she fell on an upturned table while working for the employer on June 19, 1994.
 She came under the care of Edwin Lindig, M.D.,
 and beginning in 1994, by Jeffrey Portnow,
 M.D., for recurring back, right knee, and other symptoms.  The employee continued to work for the employer, and her right knee symptoms persisted.  Specialty provided workers’ compensation insurance to the employer at the time of the employee’s 1994 injury. 

While still working for the employer during 1998, the employee’s knee symptoms worsened, and she was referred to orthopedic surgeon Richard Cobden, M.D.
  The employee filed a Report of Occupational Injury or Illness dated October 1, 1998.
  Dr. Cobden performed arthroscopic surgical medial meniscectomy and chondroplasty on the employee’s right knee on November 20, 1998.
 Her knee symptoms worsened once again, and on March 25, 2000, Dr. Cobden performed arthroscopic debridement of the medial and lateral meniscus.
  Republic provided workers’ compensation insurance to the employer at the time of the worsening of the employee’s symptoms in 1998. 

Dr. Cobden found that the employee’s knee condition, surgery, and continuing medical treatment was substantially aggravated or accelerated by her work.
  Dr. Cobden also stated she may need a total knee replacement
 and that she has a 12% permanent partial impairment (PPI), caused by her work related injuries.
 

At the request of Specialty, the employee underwent an employer’s medical evaluation (“EME”) by Edward Grossenbacher, M.D., June 16, 2000.  Dr. Grossenbacher stated the employee's condition and need for continuing medical treatment were not substantially caused by her work but, instead, were caused by ongoing non-work-related degenerative arthritis.
 

At our direction, the employee underwent a second independent medical examination (“S.I.M.E.”) by orthopedic surgeon Douglas Smith, M.D., on June 29, 2001.  Dr. Smith found the employee’s condition was not caused by her 1994 injury, nor was it aggravated by her work with the employer over the years.

The employee filed a workers’ compensation claim against Republic on August 30, 2000.
  The employee filed a workers’ compensation claim against Specialty on November 25, 2001.
  The employee’s claims against Republic and Specialty were joined by Board Designee Sandra Stuller on February 4, 2002.

At the request of Republic, the employee underwent an employer’s medical evaluation (“EME”) by Donald Schroeder, M.D., May 10, 2002.  Dr. Schrader found the employee's condition was caused by non-work-related degenerative arthritis, and it was not substantially related to work.
  He felt the need for continuing medical treatment and the PPI rating were not substantially caused by her work.

The employee tripped on a light cord at work on May 31, 2002, falling and injuring her right knee.  She returned to the care of Dr. Cobden, who recommended that she not return to her work.
  June 15, 2002, she underwent a bilateral L4-5 medial branch facet rhizomotomy with Grant Roderer, M.D.
  The employee has not been able to return to work.  A.I.G. provided workers’ compensation insurance for the employer in 2002.

The employee petitioned for another SIME examination in a prehearing conference on May 21, 2002, specifically to address whether the employee’s work aggravated her pre-existing condition.  The SIME request was disputed, and the matter was set for hearing on May 30, 2002.
  In our July 1, 2002 decision and order, AWCB Decision No. 02-0121, we denied an additional  SIME, noting that “based on the record as it currently exists, we find this Board’s decision on the merits of the case would not be significantly aided by additional evidence generated by another SIME. Consequently, we find an additional SIME is not justified under AS 23.30.095(k) or necessary under AS 23.30.110(g), AS 23.30.155(h) or 8 AAC 45.092(g).”
 

At the request of A.I.G., the employee underwent an EME evaluation by John Ballard, M.D., November 25, 2002.  Dr. Ballard stated the employee's May 31, 2002 accident was a temporary aggravation of her pre-existing knee condition.  He did not find any objective pathology relating to the 2002 fall.
 

On December 27, 2002, Dr. Cobden rated the employee under the American Medical Association Guides to the Evaluation of Permanent Impairment, 5th ed.  Dr. Cobden rated the employee to be suffering a work-related permanent partial impairment (“PPI”) of 10 percent for her back and 10 percent for her right knee, yielding a 19 percent PPI.

The employee filed a Report of Occupational Injury or Illness dated June 3, 2002.
  The employee filed a Petition to Join the claim against A.I.G. and the claims against Republic and Specialty on September 3, 2002.  In a prehearing conference on November 12, 2002, the employee’s petition to join A.I.G. was set for hearing on January 16, 2003.
  In a prehearing conference on January 6, 2003, the employee requested another SIME, but that request was disputed by the other parties.  The employee’s SIME request was added as an issue to be considered in the January 16, 2003 hearing.

In the hearing, the employee argued Dr. Cobden found her 2002 injury was a substantial aggravation of her earlier injury or injuries with this employer, and found that she suffered a 19 percent PPI rating as a result of her work injuries.  She argued we should join the three insurers as parties against whom a right to recovery may exist.  She also argued Dr. Ballard, the employer’s physician, found she suffered only a temporary exacerbation of her pre-existing injuries, could return to work, and had no PPI.  Based on the dispute of these physicians (all after the first SIME), we should order a second SIME.

In the hearing, A.I.G. argued the employee filed for benefits in 2000 based on injury to her knee, shoulder, and back.  These were the same body parts as those for which she filed a claim in 2002.  Consequently, the claims should be joined.  Although the record contains conflicting opinions by the various physicians, it asserts it has four boxes of medical records concerning the employee’s claims.  It does not believe an additional opinion would be likely to clarify the record.

In the hearing, Republic argued the employee claimed only limited periods of TTD benefits against the insurers for her injuries in 1994 and 1998, whereas, she claimed PTD benefits for her 2002 injuries.  Because these claims are for different periods of time and are for different types of benefits, they are actually unrelated and should not be joined.  It asserted none of the grounds for joinder in 8 AAC 45.040 were met.

In the hearing, Specialty argued the claims for the 1994 and 1998 injuries do not cover periods after her 2002 injury.  It argued the 1994 and 1998 claims have been ready to go to hearing for six months, and should be permitted to proceed without being hindered by parties unrelated to those claims.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.  JOINDER OF THE PARTIES
Our regulation at 8 AAC 45.040 gives the board, or its designee, authority to join parties.  The regulation provides, in part:

(c)  Any person who may have a right to relief in respect to or arising out of the same transaction or series of transaction should be joined as a party.

(d)  Any person against whom a right to relief may exist should be joined as a party.


. . . .

(f)  Proceedings to join a person are begun by


1.  a party filing with the board a petition to join . . . or


2.  the board or designee serving a notice to join on all parties . . . .


. . . .

(j)  In determining whether to join a person, the board or designee will consider
. . . .


2)  whether the person's presence is necessary for complete relief and due process among the parties;  


3) whether the person's absence may affect the person's ability to protect an interest, or subject a party to a substantial risk of incurring inconsistent obligations . . . . 

The employee has filed claims against each of the insurers, and has petitioned to join them in our proceedings.  The employee’s treating physician, Dr. Cobden, found that the employee suffered an aggravation of her 1994 injury when she tripped in 2002.  Accordingly, we find's claim must eventually be analyzed under the last injurious exposure rule adopted in Ketchikan Gateway Borough v. Saling.
  The rule applies when employment with successive employers may contribute to an employee's disability.
  This rule, combined with the presumption of compensability afforded by AS 23.30.120(a), "imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability." 
 In Peek v. SKW/Clinton,
 the Court stated: 

[T]wo determinations . . . must be made under this rule:  "(1) whether employment with the subsequent employer 'aggravated, accelerated, or combined with' a pre-existing condition; and, if so, (2) whether the aggravation, acceleration or combination was a 'legal cause' of the disability, i.e., 'a substantial factor in bringing about the harm." (quoting Saling
).

An aggravation, acceleration or combination is a substantial factor in the disability if it is shown that (1) "but for" the subsequent employment the disability would not have occurred, and (2) the subsequent employment was so important in bringing about the disability that a reasonable person would regard it as a cause and attach responsibility to it.
  The Court expressly adopted the "but for" test in a last injurious exposure rule context in Fairbanks North Star Borough v. Rogers & Babler.
 

"The question of whether the employment aggravated or accelerated a pre-existing disease or injury is one of fact to be determined by the Board and it is not the function of the court to reweigh the evidence or choose between competing inferences."
 "As we pointed out in Saling, under the `last injurious exposure' rule, an employee need not show that employment with the last employer was the legal cause of disability, only a legal cause of the disability."
 

AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute.
  In the instant case, the employee requests that all of the insurers be joined into this case based on assertions that each of these parties may be liable.  The record reflects that the employee worked for the employer while it was insured by each of these insurers, and that she suffered gradually developing symptoms.  Based on our review, we find at least some evidence, sufficient to raise a presumption of compensability, against each of the insurers.  We find any of these insurers could potentially be liable for benefits to the employee under the last injurious exposure rule.  Under 8 AAC 45.040(d)&(f) we conclude we must join the employee’s claims against Republic and Specialty to her claim against A.I.G., making them all parties to this case. 

II.  PETITION FOR A SECOND SIME
AS 23.30.095(k) provides, in pertinent part:

In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board....

AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

We have long considered subsections AS 23.30.095(k) to be procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage
 and Harvey v. Cook Inlet Pipe Line Co.
  Considering the broad procedural discretion granted to us in AS 23.30.135(a), we conclude we have wide discretion under subsection .095(k) to consider any evidence available when deciding whether to order an SIME to assist us investigating and deciding medical issues in contested claims.  To justify ordering an SIME under AS 23.30.095(k), the medical dispute must be "significant."
  If an SIME will not substantially assist us in deciding disputed claims, we may decline to order an examination.
  Further, according to the Alaska Supreme Court in Brown v. Alaska Worker's Compensation Board,
 once an SIME is completed, we may use our discretion in deciding whether to adopt the opinion of its SIME physician.  

Reviewing the medical record in this case, we find the employee has received a variety of examinations in the last few years, including a board ordered SIME.  From our review of the case file, we find the parties have developed a full and extensive medical record.   Although we do note disagreements in the opinions of the various physicians, we find the medical evidence is so fully developed that another SIME report would not substantially clarify the record.  We conclude an SIME would not substantially assist us in our duty to ascertain the rights of the parties under AS 23.30.135(a).  We will decline to exercise our discretion under AS 23.30.095(k) to order an SIME on the disputed issues.

ORDER

1.
The employee’s petition to join her claims against Republic and Specialty to her claim against A.I.G., is granted.   These employers are joined as parties to this case under 8 AAC 45.040.

2.
The employee’s request for a second independent medical evaluation is denied and dismissed.

Dated at Fairbanks, Alaska this 11th day of February, 2003.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






William Walters,  Designated Chairman







____________________________                                






John Giuchici,  Member







____________________________                                  






Dorothy Bradshaw,  Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

 Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of LUCILLE W. JOHNSON employee / petitioner; v. HONEST BINGO; CATHOLIC BISHOP OF NORTHERN AK., employer; REPUBLIC INDEMNITY CO OF AMERICA; COMMERCE & INDUSTRY INS. CO. (A.I.G.); COMBINED SPECIALTY INSURANCE CO, insurers / repondents; Case Nos. 199828923, 200209732, 199414666; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 11th day of February, 2003.

                             

   _________________________________

      






Victoria J. Zalewski, Admin. Clerk
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