RODNEY G. LANPHER v. TRIDENT SEAFOODS CORPORATION


[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                             Juneau, Alaska 99802-5512

	RODNEY G. LANPHER, 

                                                   Employee, 

                                                            Applicant

                                                   v. 

TRIDENT SEAFOODS CORP.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO,

                                                  Insurer,

                                                            Defendants.
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	       INTERLOCUTORY

       DECISION AND ORDER

      AWCB Case No.  199227276
      AWCB Decision No.  03-0035

       Filed with AWCB Anchorage, Alaska 

       on February  14 ,  2003.


On January 8, 2003, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (Board) heard the employee’s claim for all benefits (temporary total disability (TTD) benefits, permanent total disability (PTD) benefits, temporary partial disability (TPD) benefits, medical benefits, transportation costs, vocational rehabilitation, appropriate compensation rate, penalties, interest, frivolous controversion, attorney’s fees and costs). However, as the hearing proceeded, the employee requested a continuance to obtain counsel. Attorney Richard Wagg represented the employer and insurer. David Stancliff was the employee’s non-attorney representative.  We kept the record open to provide the employer with an opportunity to provide its position on an AS 23.30.110(g) exam.  We closed the record when we next met, on January 15, 2003.

ISSUES

1. Shall the Board grant the employee’s request for a continuance to obtain counsel?  

2. Shall the Board order an examination under AS 23.30.110(g)?

SUMMARY OF THE EVIDENCE AND PROCEDURAL HISTORY


1. Summary of the Evidence.


The employee, at age 43, was injured on December 11, 1992 when he fell three feet off a plank and landed on an I-Beam. (12/12/92 Report of Injury (ROI)).  The injury occurred at Sand Point, Alaska.  The employee was transported to Providence Hospital in Anchorage. During transportation to Anchorage, the employee had several episodes of hypotension
. (12/16/92 Discharge Summary).  Upon his admission to Providence Hospital, the employee had a chest x-ray, which was unremarkable, and an abdominal CT
 scan that showed a ruptured spleen.
 Steven J. Kilkenny, M.D, performed a splenectomy.  The employee was discharged from the hospital December 16, 1992.


In early January the employee began to complain of low back pain. He returned to the hospital on January 8, 1993 for a right knee and right hip injury. On January 11, 1993, Dr. Kilkenny ordered an MRI
 of the employee’s hips and knees. (Leonard Sisk, M.D. 1/11/93 Report). Upon examination, Dr. Sisk concluded that the employee’s MRI was normal other than a small amount of fluid in the employee’s right prepatellar bursa and chronic L3-4 and L5-S1 disc bulges, without neural impingement. Id.  Dr. Kilkenny prescribed physical therapy three times a week for four weeks.  (1/13/02 Prescription Note). 
On January 14, 1993, the employee started physical therapy with Alpine Physical Therapy. 


On January 15, 1993, a neurologist, Louis Kralick, M.D., evaluated the employee.  Dr. Kralick noted in his evaluation that

Over the last few weeks he has had more in the way of complaints of right lower extremity dysfunction and he describes this as limping with a tendency towards keeping weight off of his right leg with the knee and hip in mild flexion.  He has a pulling sensation in the distal thigh but denies any specific radicular pain distally in the lower extremity.  He specifically has no real complaints of back or buttock pain.  He feels that he is better in the morning and his pain complaints worsen as the day goes by.  He has no prior history of any significant back problems.  . . .

Mr. Lanpher is without focal evidence of neurological deficit or any provocative signs of radiculopathy on physical examination.  It is most likely that he sustained an injury to the right hip and leg as a consequence of his fall but this has not been associated with any structural abnormality noted on hip, knee, or spine MR.  I think he is adequately treated at this time with his physical therapy program and this should continue over the next 2  to 3 weeks time.  I would like to see him in a follow-up evaluation within the next month if he is not significantly improved.

The employee returned to Dr. Kralick on February 11, 1993 for a follow-up evaluation.  Dr. Kralick noted improvement and referred the employee to David E. Peach, M.D., for an internal medical evaluation regarding the employee’s digestive complaints.  


Dr. Peach evaluated the employee on March 15, 1993.  Dr. Peach assessed that the employee “had significant intra-abdominal trauma, but . . . not sure if the current symptoms are specific enough to relate back to any problem . . . The symptoms are just not specific enough to point towards one of these disorders.”  (Dr. Peach’s 3/15/93 Chart Note at 2).   On March 22, 1993, Dr. Peach again saw the employee and discussed with the employee his return to work.  Dr. Peach noted that both he and the employee agreed that the employee is ready to go back to work and that extensive gastrointestinal testing was not necessary at that time. (Dr. Peach’s 3/22/93 Chart Note).  On March 29, 1993, the employee changed his mind and wanted further testing. (Dr. Peach’s 3/29/93 Chart Note). On March 29, 1993, the employee had an endoscopy.  The endoscopy revealed some retained foreign matter within the stomach, but did not reveal an ulcer or any other type of gastric outlet obstruction. (Harold Cable, M.D., 3/29/93 Radiologist Report). 


On April 8, 1993, Dr. Peach recommended further testing to evaluate the employee’s continuing symptoms. (Dr. Peach’s 4/8/93 Letter to Alaska National Insurance (ANI))  Further testing was unremarkable.  Dr. Peach opined that: 

On balance, I think his gastric problems must be functional and I would expect him to be able to return to work despite this degree of symptomatology.  He does not like that assessment.

(Dr. Peach’s 4/13/93 Chart Note).


On May 17, 1993, the employee underwent an employer’s independent medical exam (EIME).  The EIME panel consisted of an orthopedic surgeon, E. Bruce McCornack, M.D., a neurologist Phillip L. Grisham, M.D., and an internist, Michael D. Kennedy, M.D.  They opined that the employee was suffering from: posttraumatic musculoskeletal pains, a history of peptic ulcer disease aggravated by continued consumption of ibuprofen, and a history of low back pain with transient complaints of lower and upper extremity pain.  The EIME panel could: 

determine no findings at this time that can be related on a more probable than not basis to the injury of record.  The patient does have some symptoms which are consistent with degenerative disk disease, but his MRI scan done shortly after his injury showed evidence of two level degenerative changes, which undoubtedly preexisted the injury of record, and the patient has no findings today that would indicate that he has significant disability in his low back.  Our conclusion, therefore, is that the patient has suffered no ratable impairment to his musculoskeletal system.  We would also conclude that his condition in regard to his back, flank and extremities is a stable one, and he is in need of no additional treatment or evaluation.  Based on the residuals of his industrial condition, we feel that there is no reason to restrict Mr. Lanpher’s work activities, and he is capable of regular work at this time.

It is our feeling that Mr. Lanpher’s problems with peptic ulcer disease are related to his consumption of non-steroidal anti-inflammatory agents, which he has been taking for his musculoskeletal pain as a direct result of his fall.  Therefore, we would consider the treatment for his peptic ulcer disease to be related to the injury and consumption of the ibuprofen.

(EIME Report 5/17/93 at 7).


In mid October 1993 Dr. Peach treated the employee for depression. (Dr. Peach’s 10/15/93 Chart Note).    The employee continued treatment for depression well into the following year.  On March 21, 1994, the employer inquired of Dr. Peach whether the employee’s depression and other problems “are directly and causally related to the injury, and that we are responsible.”  (3/21/93 from Renee Forland to Dr. Peach).  Dr. Peach responded by writing at the bottom of the letter “The above is reasonable.”  Dr. Peach’s hand written response is dated March 25, 1994.


In May of 1996 the employee was treated for a crush injury to his ankle caused by rolling his ATV
 onto himself. Medical reports from that time contain no mention of any other disability or concern. (Richard McEvoy, M.D., 5/10/96 and 5/24/96 Chart Notes).  


The employee received no further medical treatment until the spring of 1997 when he was treated by the Veterans Administration  (VA) for complaints of low back pain. The employee was treated several times at the VA hospital. On May 5, 1997, Thomas Fleming, M.D., performed a medical evaluation for the VA. Dr. Fleming opined that any pain experienced by the employee is due to the degeneration and injury of the disks in his back. (Dr. Fleming 5/5/97 Clinical Notes). Dr. Fleming remarked that the employee’s low back condition did not require surgery nor was there evidence of nerve root compression. In a May 6, 1997 chart note, Dr. Fleming notes the employee “has good ROM” (range of motion).


On July 30, 1997, Jeffrey Gottlieb M.D., in a letter to ANI, stated that he had diagnosed the employee 

with mild pernicious anemia [sic]  the diagnosis and treatment of which was delayed by the accident . . .I have also suggested . . . he  consult with an orthopedic surgeon.  I can not  [sic] state if these findings are or are not related to his injury and I cannot exclude that possibility.


Edward Voke, M.D., an orthopedic surgeon, evaluated the employee on August 20, 1997.  Dr. Voke agreed with Dr. Fleming that the employee was not a surgical candidate.  (Dr. Voke 8/20/97 Chart Note).  On December 29, 1997, ANI responded to a December 16, 1997 letter from David Stancliff.
 ANI responded that:

I am not denying authorization for an MRI, which you say Dr. Voke verbally recommended.  What I am saying is that I will need something in writing from Dr. Voke advising that such a study is indeed recommended by him as needed due to the December 11, 1992 on-the-job injury.  Once I have that information from Dr. Voke, I can pre-authorize.

As to the billing you submitted from LAB Corp., I again need medical documentation that this is injury-related before I can process it for payment.  The medical report I have from Dr. Gottlieb is that he ran the CBC and vitamin B 12 tests due to possible chronic infection or pernicious anemia.  There is no explanation given for the HIV testing.  Please have the medical clarification as to relationship to on-the-job injury provided to my attention.

(Curtis Nelson Sr. Claims Representative, ANI, 12/29/97 Letter to David R. Stancliff).


Douglas R. Steiner testified on behalf of the employee.  He testified that he has known the employee for 20 years.  He recalled that when he first met the employee, the employee could do all activities without any pain.  Now, however, the employee suffers from pain, depression, and loss of stamina. Mr. Steiner stated that he talks to the employee about once every few months and has visited the employee at his cabin.  Mr. Steiner testified that over the years, the employee has changed such that Mr. Steiner almost doesn’t know him any more.   


Mr. Steiner said that he started having concerns about the employee a year after the accident.  He explained that the employee did not want to participate in his usual activities because of pain.  Mr. Steiner also recalled the employee complaining about a loss of appetite. Mr. Steiner testified that the employee would house sit for him.  The last time Mr. Steiner had the employee house sit was July 1997.  In response to Board inquiry, Mr. Steiner stated that he would not ask him to house sit today.  Mr. Steiner elaborated and provided an example of how he has observed the employee change over the years.  He explained that in the past he would have felt comfortable having the employee balance his checkbook, however, today he would not.  Finally, Mr. Steiner testified that it is his observation that the employee is unable to track conversations the way he used to and that his mind now wonders.


The employee testified in person and by deposition. Throughout the hearing he experienced episodes of uncontrollable crying.  The employee has not worked since his accident in December 1992.  He testified that he moved to his cabin late 1993.  His cabin is off the road and rail system. The employee hauls his own water and supplies his own heat  (wood stove).  His locality makes it difficult to timely receive and send mail.  He testified that it also makes it difficult to make appointments and keep appointments.


The employee testified as to some of his difficulties and confusion with the Workers’ Compensation process.  For example, the employee believed he had a Workers’ Compensation claim because of the insurance claim.  The employee explained that because he is dyslexic, he could not understand the forms.  He further explained that he became frustrated with the forms and required filings, that he was incapable of completing the required paperwork.  The employee testified at hearing that he understood everything that was going on at the hearing.  


The employee explained that he had attempted to contact several attorneys in 1993 and again in 1997, but they all required complete paperwork and intake forms.  The employee described how he couldn’t fill out the paperwork and therefore did not have the ability to pursue either representation or the claim.  


As to personal matters, the employee testified that he did his own banking and had a valid Alaska driver’s license.  He also runs a small gun dealership from his cabin using the phones in Slana and the mail. He conducts business transactions.  He also pays monthly bills, for example, advertising and long distance phone charges associated with his business.  


Mr. Stancliff stated that although he was the employee’s representative, he had concerns regarding his ability to adequately represent the employee’s interests in this proceeding.  Mr. Stancliff testified that he and his wife had taken the employee to South Central Foundation for emergency counseling.  He expounded that they were concerned for the employee due to his extreme level of depression.  Mr. Stancliff described the visit, who they met with and how long it lasted.  However, South Central Foundation has no record of this visit.  Mr. Stancliff also testified concerning his observations of the employee’s behavior and health and how it has declined over the years.

2. Procedural Background.

The employee was injured on December 11, 1992 when he fell several feet off a plank and landed on an I-Beam rupturing his spleen. The employer paid time loss benefits at the rate of $154.00 per week from the date of injury through April 8, 1993.  The employee also received a 5% permanent partial impairment compensation for his ulcer problems in the amount of $6,750.00. 

The employee filed his Workers’ Compensation Claim on September 28, 2000, seeking TTD from December 11, 1992 through present, PTD from December 11, 1992 through present, medical costs, transportation costs, reemployment benefits, a compensation rate adjustment, as well as penalties, interest, attorney’s fees and costs.  The employee also claimed unfair or frivolous controversion and mental stress.   At the same time, David R. Stancliff entered his appearance as the employee’s non-attorney representative.
 (Notice of Appearance filed September 28, 2000).  The employer was served with a copy of the claim on October 2, 2000.  There is a note in the file indicating that on October 10, 2000 a copy of the employee’s claim was sent to Mr. Stancliff as the employee’s non-attorney representative.  


The employer answered on October 23, 2000 denying all benefits and raising numerous affirmative defenses including that the employee’s claims are time barred under AS 23.30.105(a).  A prehearing conference was scheduled for October 27, 2000.  It was cancelled and rescheduled for December 14, 2000.  At the December 14, 2000 prehearing conference the parties identified the issues and defenses.  The employee amended his claim to seek additional benefits, including dental.  (12/14/00 Prehearing Conference Summary).  The employer asserted that all time loss claims are barred under AS 23.30.105(a); that there was a possible notice defense regarding the employee’s claim for dental treatment under AS 23.30.100; that the employee was found medically stable as of April 1993; and that all benefits due have been paid.  


As directed by the Board designee, the employee submitted expenses that he claimed were outstanding.  The employee filed two receipts totaling $125.00 from Richard Kibby for legal consultation and an $800.00 charge for dental work incurred on December 22, 1992.  On December 27, 2000, the employer filed its controversion of these expenses.  The employer supported its controversion asserting there was no evidence that Mr. Kibby had represented the employee in this claim and that there was no medical evidence that the dental work was due to the on-the-job injury.


On January 2, 2001, in response to the employee’s September 28, 2000 claim, the employee was informed by Workers’ Compensation Technician Fannie Stoll that he could not be referred for a reemployment eligibility evaluation because he had filed the request (claim) more than 90 days after his employer knew about his injury.  The employee was also informed that he could be referred for an evaluation if he could show there were unusual and extenuating circumstances that prevented him from timely requesting an evaluation.   

Over 8 months later, on August 17, 2001 the employee filed his explanation of unusual and extenuating circumstances.  The employee explained:

I have not been able to work as a carpenter since my injury of 12-11-92 nore [sic] have I been able to find any other work that I can do to suport [sic] myself.  In 8 years I have not had a Dr. tell me that I can not [sic] work althoe [sic] I have repeatedly stated to them that I was unable to work.

As I have no control over what a Dr. says or doesn’t say on their reports I am left to make my owne [sic] conclusions based on my knowledge of my owne [sic] health.

The “fact” that I have not been able to work as a carpenter for 8 yr [sic] indicates to me that I will probly [sic] never be able to work as a carpenter again.  

If workers’ compensation wants to worship Drs. As their god I can not [sic] do anything about that, as for me they apear [sic] quite human and falable [sic] and I don’t chose  [sic] to worship at their feet.

Sincerely

Rodney G. Lanpher

(Lanpher Letter dated 1/23/01 and filed 8/17/01).  On October 8, 2001, the employee received a letter acknowledging receipt of his explanation for requesting an untimely reemployment benefits eligibility evaluation.  The acknowledgement letter informed the employee that before his application could be evaluated he needed to provide a medical report from his physician predicting that his injury may permanently prevent him from returning to his job at the time of injury.


Another prehearing conference was held on August 17, 2001.  Mr. Stancliff represented the employee and the employer was present through its attorney.  The employer had scheduled the employee’s deposition for the same day. (8/17/01 Prehearing Conference Summary).  Mr. Stancliff explained that due to a personal matter, the employee was not able to attend his deposition. Id.  Mr. Stancliff also questioned whether the employee was competent to proceed with his case or would it be necessary to appoint a guardian for the employee. Id.. The employer responded that if there were questions as to the employee’s competency, it did not want to take his deposition until the issue was resolved. Id. The parties agreed that by September 17, 2001 Mr. Stancliff would advise the Board and the employer whether or not the employee would like a competency hearing. Id.  In the summary of the August 17, 2001 prehearing conference, it was noted that Mr. Stancliff faxed a letter to the Board on August 30, 2001 asking the Board to take under consideration the issue of the employee’s competency. Id.  It was also noted that while the Board may require the appointment of a guardian, it is the Superior Court, which has jurisdiction over the competency and guardianship proceedings. (Id. citing Christopher Sopoko v. Martech Construction, Inc.  AWCB Decision No. 98-0083 (April 7, 1998))


Mr. Stancliff’s August 30, 2001 letter provides:

After a thorough review of the files and the points of communication between Mr. Lanpher and all those involved in this case, it is apparent that Mr. Lanpher did not have the ability either physically, mentally, or emotionally to satisfy his, the employer’s, the state’s, the insurers not the medical communities basic requirements in the matter of his injuries and claims.

We are therefore asking the Board, to take under consideration the issue of Mr. Lanpher’s competency in dealing with his injury, the State’s Workers Compensation requirements, and those burdens and requirements placed upon him by the medical community, his employer, the state and the insurer.

 
On November 23, 2001 the employee filed his objection to the prehearing conference summary of the August 18, 2001 prehearing conference:

Reference: PH conference summary 8-17-01

I object to the PH summary of 8-17-01 as it does not reflect the issues that was disscused [sic] at PH nor where [sic] we informed of this being the last PH that we could bring up issues.

I taped the PH and Dave Stancliff gave you a written paper of some but not all issues we wish the board to consider.  I am responding as Dave Stancliff is at pressent [sic] in PA and I don’t think he will see the letter before the PH of 11-19-2001 3 p.m. I request that you reschedule the PH unless you are informed by Dave Stancliff that he can attend the 11-29-2001 3 p.m. PH.

Respectfully

Rodney G. Lanpher

P.S. As I only received the letter today and Slana post office is only open Mon., Wed., and Fri. between 10 a.m. – 1 p.m. it is imposible [sic] for me to have this letter postmarked within 10 days of service date.


On January 25, 2002, a third prehearing conference took place.  At this prehearing conference, Mr. Stancliff explained that the employee’s possible lack of competency is more correctly described as a diminished capacity.  (1/25/02 Prehearing Conference Summary).  The employer stated it would not reschedule the employee’s deposition until it knows whether or not the employee is proceeding to Superior Court for a determination of competency and guardianship appointment.  Id.  In response, Mr. Stancliff stated he would not proceed to Superior Court and that if and when the employee was ready for a formal hearing, he will file Affidavit of Readiness for Hearing (ARH). Id.  The Board designee reminded the employee that AS 23.30.110(c) requires him to file an ARH within two years of the employer’s controversion notice or risk dismissal of the controverted claims. Id.

The employee timely filed his ARH.  The employer opposed and requested another prehearing conference.  As requested, a prehearing conference was held on October 30, 2002 where the parties stipulated to a January 8, 2003 hearing date.  On November 11, 2002, Mr. Stancliff filed, on behalf of the employee, a list of unresolved issues and objections.


On January 8, 2003, a hearing was held as scheduled. During the course of the hearing, after hearing Mr. Stancliff’s concerns regarding the employee’s competency and the ability of Mr. Stancliff to act as the employee’s non-attorney representative, the Board expressed its concerns with proceeding forward at this time. The Board also expressed its desire for an evaluation and exam under AS 23.30.110(g). The employee requested a continuance to pursue obtaining counsel.  The employee stated that with the assistance of Mr. Stancliff, the employee felt it was possible to complete the intake forms requested by attorneys.  The employer stated it would not oppose a continuance provided that there was a reasonable time limit imposed.  The parties agreed that 60 days from January 8, 2002 would be a reasonable amount of time and that the employee would commence looking for counsel immediately.  Additionally, the employer’s counsel requested time to confer with his client regarding the Board’s desire for a  .110(g) exam

Employer’s Argument

The employer argued that the employee’s claims were time barred under AS 23.30.105(a).  The employer also argued that the employee has failed to present evidence which would attach the presumption of compensability (AS 23.30.120) to his claim or prove his claim by a preponderance of the evidence. Regarding the employee’s request for a continuance, the employer had no objection provided the Board set time limits.  Similarly, the employer had no objection to a panel AS 23.30.110(g) exam should the Board determine the need for one.

Employee’s Argument

The employee argues that his inability to file his claim is due to his December 11, 1992 injury.  Therefore, his claim should not be barred.  The employee requested that if he is able to obtain counsel, he would like to confer with counsel regarding the Board’s desire for a .110(g) exam.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
1.  Second Independent Medical Exam – AS 23.30.110(g).

The Board has liberal statutory authority in conducting its hearings.  AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearings in the manner by which it may best ascertain the rights of the parties.  . . 

AS 23.30.155(h) provides, in part:

The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled 
to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

AS 23.30.110(g) provides, in part:


An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require. . . .

After consideration of the record in this proceeding, we find it appropriate to order an AS 23.30.110(g) exam and continuing the January 8, 2003 hearing.  We conclude that by doing so we may best ascertain and protect the rights of the parties.  AS 23.30.135(a); AS 23.30.155(h).

We have long considered subsection AS 23.30.110(g) to be procedural in nature, not substantive, see, e.g., Hulshof v. Spenard Builders Supply,
 for the reasons outlined in Deal v. Municipality of Anchorage
 and Harvey v. Cook Inlet Pipe Line Co.
  Considering the broad procedural discretion granted to us in AS 23.30.135(a) and AS 23.30.155(h), we conclude we have wide discretion under subsection 110(g) to consider any evidence available when deciding whether to order a 110(g) exam. 

 
The employee is claiming his work related injuries were such that he was unable to timely file his claim. The employee argues that his present condition is work related.  The employer argues it is not.  It has been several years since a physician last saw the employee. There is no medical evidence to address the employee’s claim that his claim is not time barred because he was incapable of complying with the statutory filing requirements. We find the medical evidence that both parties seek to rely upon to be stale.  We conclude having the employee examined by a medical panel would assist the Board in best ascertaining the rights of the parties.   We will exercise our discretion under AS 23.30.110(g) to order a panel .110(g) exam.  See also, 8 AAC 45.090(b).    


The Board is particularly interested in having the .110(g)  panel’s opinion as to:

· the nature and causation of employee’s present condition; whether the employee’s present condition is related to his December 11, 1992 injury or a preexisting condition;  whether the employee’s on-the-job injury aggravated, accelerated,  or combined with the employee’s pre-existing condition;
· whether it is more probable than not that the employee’s work was a substantial factor in the employee’s current medical condition; 
· whether the employee has returned to pre-injury status; 
· whether the employee is/was medically stable and if so as of what date;
· whether the employee’s injury rendered him incapable or incompetent to file a claim from December 12, 1992 through September 28, 2000;
· whether, the employee was mentally incompetent at anytime from December 12, 1992 through September 28, 2000 and, if so, during what time period;

· Whether the Board should require the appointment of a guardian or other representative for the employee to receive any compensation that may become due and/or to exercise the posers and perform the duties required by the Alaska Workers’ Compensation Act.

· the employee’s current mental state and its relation to the employee’s December 11, 1992 injury;
· whether the employee is able to return to work, and 
· if the employee is able to return to work, in what capacity.

Physicians on our list must perform the .110(g) exam, unless we find the physicians on our list do not include an impartial physician with the specialized training, qualifications, or experience needed. 8 AAC 45.095(f). Based on our review of the employee’s file, the evidence presented to date, and arguments of the parties, we find that, in this case, a panel .110(g) exam consisting of a physician with a specialty in psychiatry and a physician trained in neurosurgery or orthopedic surgery, specializing in backs, will be best suited to perform the examination of the employee and evaluation of the medical records.  If our second independent medical exam physician list contains no physicians with the appropriate specialties or who are willing to examine the employee then, direct our board designee, Workers' Compensation Officer Cathy Gaal, to identify and select physicians with the appropriate specialty to perform the .110(g) exam, in accord with the procedure in 8 AAC 45.092(f).  We direct Workers' Compensation Officer Gaal to arrange the .110(g) exam with the parties in accord with 8 AAC 45.092(h).

2.  Employee’s Request for Continuance.

AS 23.30.110(c) provides in part: "After a hearing has been scheduled, the parties may not stipulate to change the date or to cancel, postpone, or continue the hearing, except for good cause as determined by the board." Our regulation, 8 AAC 45.074 provides guidance in granting or denying a request for continuance or cancellation of a hearing.  It reads in pertinent part: 
 (b) Continuances or cancellations are not favored by the board and will not be routinely granted. A hearing may be continued or cancelled only for good . . . .

(1) Good cause exists only when

. . . 

(J) the board determines at a scheduled hearing that due to . . . the board’s inquiry at the hearing, additional evidence or arguments are necessary to complete the hearing;

. . . 

(L) the board determines that despite a party’s due diligence, irreparable harm may result form a failure to grant the requested continuance or cancel the hearing.;

The Board has determined that additional evidence is necessary to complete the hearing. We have exercised our discretion and have concluded that having the employee examined by a .110(g) medical panel would assist the Board in best ascertaining the rights of the parties.  Accordingly, we find good cause exists to continue the hearing good cause exists to continue the January 8, 2003 hearing on the employee’s claim. 

The employee also requested a continuance to obtain legal counsel.  The employer does not oppose a 60 day continuance from the date of hearing for the employee to find legal representation provided a prehearing conference be scheduled as soon as practical at the end of the 60 days to select a hearing date and/or any necessary prehearing deadlines. The employee agreed with these conditions. We will consider the parties’ agreement at hearing regarding the continuance to be an oral stipulation under 8 AAC 45.050(f). Thus, we find the parties have agreed to be bound by their stipulation.  

The Board agrees that time limits are appropriate to avoid undue delay.  Accordingly, the employee has a 60 day continuance to obtain legal counsel  (March 10, 2003).  We will direct a Workers’ Compensation Officer to schedule a prehearing conference as soon as practical after March 10, 2003.  Issues to be addressed at this prehearing conference shall include scheduling of the .110(g) exam, selecting a new hearing date, and the need for future prehearing conferences.

3.  Mental Competency of the Employee.
AS 23.30.140 provides, in part:


The Board may require the appointment of a guardian or other representative by a competent court for any person who is mentally incompetent . . .  to exercise the powers granted to or to perform the duties required of the person under this chapter. . . .

We find that in August 2001 the employee’s representative, Mr. Stancliff, raised the issue of the employee’s competency and the possible need for a guardian. On August 30, 2001, Mr. Stancliff, by letter, asked the Board 

to take under consideration the issue of Mr. Lanpher’s competency in dealing with his injury, the State’s Workers Compensation requirements, and those burdens and requirements placed upon him by the medical community, his employer, the state and the insurer.

We find that at the January 25, 2002 prehearing conference, Mr. Stancliff characterized the employee’s mental capacity as diminished and not incompetent. 

Under AS 13.26.090 a person is presumed competent until a court determines otherwise.  See also, Thomas v. North Pacific Processors, AWCB Decision No. 93-0259 (October 14, 1993).  The actual terms of AS 23.30.140 grant us only the authority to "require" the appointment of a guardian or representative for our proceedings.  We note that Title 13 of the Alaska statutes provides comprehensive procedures for determinations of competency and guardianship appointments.  In particular, AS 13.26.010 gives the Alaska Superior Court jurisdiction over both protective proceedings and guardianship proceedings. 


We find that no party is asserting the employee is incompetent or of such diminished capacity that it is necessary to appoint a guardian or representative for our proceedings.  The record shows no indication he has been determined incompetent at any time by the Alaska Superior Court.  The record before us reflects no dispute between the parties on this issue.  We find no grounds on which to require the parties to go to the Superior Court to determine competency or to seek the appointment of a guardian or representative.  However, we note the parties may choose to proceed on their own motion in the Superior Court under AS 13.26.165-315 to determine competency or to seek appointment of a guardian or representative.  See e.g.. Christopher Sopoko v. Martech Construction, Inc., AWCB Decision No. 98-0083 (April 7, 1998); James Clark v. Reach, Inc. AWCB Decision No. 97-0254 (December 15, 1997).

ORDER

1. The hearing scheduled for January 8, 2003 is continued.

2.  The employee has 60 days from the date of hearing, March 10, 2003, to obtain legal representation and have his attorney file an entry of appearance on the employee’s behalf.  
a) If the employee does not obtain legal representation by close of business, Monday, March 10, 2003 Worker’s Compensation Officer Gaal shall schedule and conduct a prehearing conference with the parties as soon as practical after March 10, 2003. Issues to be addressed shall include scheduling of the .110(g) exam, selecting a new hearing date, and the need for future prehearing conferences.

b) If the employee does obtain legal counsel, Worker’s Compensation Officer Gaal shall schedule and conduct a prehearing conference with the parties as soon as practical after the employee’s counsel enters an appearance. Issues to be addressed shall include scheduling of the .110(g) exam, selecting a new hearing date, and the need for future prehearing conferences.

3. The employee shall submit to, and the employer shall pay for, a panel .110(g) exam.
4. Workers' Compensation Officer Gaal shall identify and select one physician who specializes psychiatry and one physician trained in either neurosurgery or orthopedic surgery who specializes in the diagnosis, surgery, and evaluation of backs to perform the .110(g) exam, in accord with the procedure in 8 AAC 45.092(f). 
5. The .110(g) exam shall be conducted by the selected specialists and shall address causation, compensability, treatment, degree of impairment, functional capacity, medical stability, degree of any possible permanent impairment, whether the employee’s injury rendered him incapable or incompetent to comply with AS 23.30.105(a), the employee’s current mental state, and in addition to the areas identified in this order, any other dispute determined by Workers' Compensation Officer Gaal to be necessary or appropriate to resolve the disputed issues of this claim.   

6. The parties shall proceed with the .110(g) exam in accord with the process outlined in 8 AAC 45.092(h). 

7. The parties shall direct all filings regarding the .110(g) exam to Workers' Compensation Officer Gaal.



Dated at Anchorage, Alaska this 14th  day of February, 2003.








______________________________                                







Rebecca Pauli, 

Designated Chairperson

______________________________                                







Valarie K. Baffone, Member








______________________________                                







Philip E. Ulmer, Member

RECONSIDERATION


A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of RODNEY G. LANPHER employee/applicant; v. TRIDENT SEAFOODS CORPORATION, employer; ALASKA NATIONAL INSURANCE CO, insurer/defendants; Case No. 199227276; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 14th day  of February, 2003.

                             
_________________________________

                           



        Robin Burns, Clerk
�








� Low blood pressure.


� Computed axial tomography scan a/k/a “CAT” scan.


� The employee was also treated for an abscessed tooth at the hospital. However, there is nothing in the record at this time to indicate that the abscess was work related. As early as September 15, 1992, the employee was considering removal of all his upper teeth.  See ANH Dental Chart Notes.


� Magnetic Resonance Image.


� All Terrain Vehicle.


� The Board’s file does not contain a copy of Mr. Stancliff’s December 16, 1997 letter.


� As early as July 30, 1997 Mr. Stancliff has been designated by the employee as his personal representative to assist the employee in his dealings with the Department of Labor.  (Notification of Representation dated July 30, 1997)


� AWCB Decision No. 02-0224 (October 29, 2002).


� AWCB Decision No. 97-0165 at 3 (July 23, 1997).


� AWCB Decision No. 98-0076 (March 26, 1998).
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