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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	SOFINA A. ARRENDONDO, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

OCEAN BEAUTY SEAFOODS INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INS. CO.,

                                                  Insurer,

                                                            Defendants.
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	          FINAL

          DECISION AND ORDER

        AWCB Case No.  199912286
        AWCB Decision No. 03-0037

         Filed with AWCB Anchorage, Alaska

         On  February 19, 2003



We heard the employee’s claim for benefits at Anchorage, Alaska on January 21, 2003. Attorney Timothy MacMillan represented the employee.  Attorney Theresa Hennemann represented the employer.  We closed the record at the hearing’s conclusion.  


ISSUE

Whether the employee is entitled to additional timeloss and/ or medical benefits associated with her psychological condition, including attorney’s fees and costs.  


SUMMARY OF THE EVIDENCE

We incorporate by reference the facts as detailed in our prior decision, Arrendondo v. Ocean Beauty Seafoods, AWCB Decision No. 02-0056 (March 29, 2002) (Arrendondo I).  In Arrendondo I, the employee sought permanent total disability (PTD) benefits, in essence, based on her inability to successfully complete a reemployment plan.  We denied the employee’s PTD claim based on the fact that her condition was not permanent, her disability was not total in character, and she desired to return to the workforce.  


The employee began working for the employer as a seafood processor in Cordova on July 7, 1999.  The employee’s initial work injury was a fractured left wrist, which occurred during a slip and fall at work on July 11, 1999.  After surgery was performed to repair the wrist fracture on July 12, 1999, the employee was discharged from Providence Alaska Medical Center, Anchorage, on July 13, 1999.  The employee’s sutures were removed, and her wrist was recast on July 22, 1999.  Her attending physician, Adrian Ryan, M.D., released the employee to light duty work effective July 23, 1999.  The employee testified at the March 5, 2002 hearing that she was able to return to work for the employer on July 23, 1999.  She testified she was able to finish the 1999 fishing season.  (Arrendondo I at 2).  


The employee continued to treat with her attending physician through the fall of 1999, primarily with conservative modalities, physical therapy.  On January 6, 2000, Dr. Ryan found the employee medically stable and released the employee to light-duty work.  He rated the employee’s permanent partial impairment (PPI) at 5% of the whole person.  (Id. at 3-4).  


At the request of the employer, a request for an eligibility evaluation was filed on January 25, 2000.  A reemployment specialist was assigned, and the employee was ultimately found eligible by the reemployment benefits administrator (RBA) on May 5, 2000.  On August 3, 2000 a different reemployment specialist was assigned to develop the employee’s reemployment plan.  (Id. at 4). 


Shortly thereafter, the employee began seeking counseling for a psychological condition. The employer paid the employee’s temporary total disability (TTD) benefits through January 17, 2000.  As the employee was in the reemployment process, her PPI benefits were paid out bi-weekly until her 5% rating was exhausted.  Pursuant to her agreed upon reemployment plan, her .041 stipend wages were terminated on July 13, 2001.  (See, 7/30/01 Compensation report).  The employee’s current claim for additional TTD is related to her ongoing psychological complaints.  The employee’s initial psychological counseling began on August 25, 2000, and is summarized in Arrendondo I, in full at 4 - 8, in conjunction with the employee’s rehabilitation efforts, as follows:


On August 25, 2000, the employee was referred by a friend for a mental health assessment at the Community Mental Health Center, with complaints of depression.  Gabriele Reschlau, M.S., L.P.C., diagnosed the employee with a minor depressive episode, without suicidal ideation in her August 25, 2000 report.  Ms. Reschlau recommended crisis intervention and individual therapy.  In her report, Ms. Reschlau summarized the following social history:  


Client grew up in Guatemala and comes from an intact family with seven siblings.  She got married at age seventeen to a wealthy Guatemalan much older than she.  Her family had prearranged this marriage.  She divorced her husband at age twenty-eight because he was abusive and moved to the United States with her two children.  Following her move to the USA, she married an American.  She remained with him until his death in a car accident (eleven years).  She then married a Filipino man with two children.  He died of a heart attack after six years of marriage.  Her fourth husband was Colombian and she divorced him when she found out that he only married her to become a resident.  Client has lived in Fairbanks for thirty-five years until her recent move to Anchorage.  Her biological daughter is married and lives out of state.  Her son took over his father’s business in Guatemala following the father’s death in a rebel attack.  


Ms. Reschlau summarized the following history of the employee’s presenting problems:  


Client describes a difficult one-year period following the loss of her business last year.  She was the owner of a successful daycare center in Fairbanks when her license got revoked for two years.  As a result, she was forced to file for bankruptcy and move to Anchorage to get away from bad memories.  Due to financial problems client went to work in a cannery and suffered serious injuries in a fall on the work site.  These injuries required neck surgery that resulted in chronic pain and memory problems.  Client is currently involved with a workmen’s (sic) compensation claim and vocational rehabilitation.  Client states that she has always been a positive, independent person, full of energy and a zest for life.  However, since her accident, she is feeling anxious and depressed.  She describes experiencing feelings of hopelessness, self-doubt, and frequent crying spells but denies any suicidal ideation.  


The employee began monthly or bi-monthly individual therapy sessions with Ms. Roschlau on September 21, 2000, which continued into 2001.  Meanwhile, the employee continued in the reemployment process with Ms. Dowler and Ms. Williams.  In their October 17, 2000 “Plan Development Report No. 1” the rehabilitation specialists noted in pertinent part:  


Ms. Arrendondo is extremely upset over her circumstances.  She cannot keep from crying during our interviews.  When I first interviewed her, she reported that she had not received her workers’ compensation check for several months.  The checks are being sent to Fairbanks and a friend was to forward them to her until she obtained a permanent address in Anchorage.  It is not clear why she did not report this to the carrier or discuss it with her friend.  I phoned the carrier while she was in the office who stated the checks had been cashed. The carrier was given her current address, and Ms. Arrendondo reports that she is now receiving the checks.  


The report also provides that the employee graduated from high school in Guatemala and attended college for two years studying business.  The report indicates the employee speaks Spanish, English, and some Serbian.  (Id. at 3).  The report concluded:  “Ms. Arrendondo’s emotional state must be stabilized and her physical state clarified before vocational planning can proceed.  It is strongly recommended that she see a physiatrist.”  


In her December 8, 2000 letter to the RBA, Ms. Williams submitted a reemployment plan with an occupational goal of Travel Specialist.  The plan anticipated the employee beginning on January 6, 2001 with “Nine Star, English Classes.”  Under the section, “Termination Date,” the Plan provides:  “The plan will start as soon as all parties agree.  The client will purchase a computer and printer with the assistance of this counselor.  Microsoft Office will be on the computer in addition to a typing tutorial.  The end of the plan will be July 13, 2001, for a total of almost 8 months.”  (Emphasis in original) (Reemployment Plan at 7).  


A compensation report filed on August 1, 2001 notes the termination of the employee’s receipt of AS 23.30.041(k) stipend.  The report notes in the “remarks” section:  “Carrier elects to waive $4.00 overpayment of PPI.  Claimant is not currently participating in a vocational rehabilitation plan.”  The employer asserts that it termination .041(k) benefits pursuant to the agreed upon plan termination date of July 13, 2001.  


Ms. Williams also testified in person at the March 5, 2002 hearing regarding her provision of reemployment services.  Ms. Williams testified that she and the employee developed the plan to retrain the employee as a travel agent, and the employee signed the plan on February 2, 2001.  Ms. Williams testified she could not locate a copy of the employee’s high school diploma from Guatemala.  She testified that Charter College, the school the employee was to attend, would not enroll her without a copy of the diploma.  In addition, Ms. Williams stated the employee tested low in her English writing and reading, and she needed remedial education to improve her language skills prior to tackling the travel agent curriculum.  Ms. Williams stated that she knew by April 12, 2001 that the travel agent plan would not work for the employee and began developing an alternative plan.  Ms. Williams testified that she developed a new plan in January, 2002 with “Job Ready,” which places individuals in jobs according to matches between their present skills and abilities.  A “Job Ready” plan is generally designed for individuals who are not able to presently compete in the labor market, and provides a “job coach” until an employee is able to work independently.  The employer has objected to this plan as being too “vague.”  


The employee also testified in person at the March 5, 2002 hearing.  She testified that she could not locate her diploma, and doubts she would be able to get a copy from Guatemala after the passage of so much time.  She testified she did attend college in Guatemala for two years, taking courses such as business, accounting, drama, science, and geometry.  She testified she moved to the United States in 1969.  She eventually relocated to Fairbanks, where she started a day care business, which she operated successfully until 1999.  She stated that at its peak, the day care business had 35 children, and several staff and employees.  


At the request of the employer, Carol Jacobsen performed labor market surveys for “sedentary” type jobs in the Anchorage area.  Ms. Jacobsen testified in person at the March 5, 2002 hearing that she has 18 or 19 years of vocational rehabilitation experience in Alaska.   Ms. Jacobsen testified that the employee can physically do the following sedentary jobs:  Sales Representative, Cashier;  Information Clerk / Greeter;  Order Clerk, Food and Beverage;  and Check Casher.  She testified that in her research she found a strong labor market in each of the positions.  She testified that the specific vocational preparation levels for these jobs are 2, 3, or 4 (Short demonstration up to 6 months), and the employee should be easy to place in any of the positions.  Many employers stated to Ms. Jacobsen during her labor market survey that a bilingual employee would be an asset to the company’s business.


Ms. Roschlau also testified at the January 21, 2003 hearing that she is a licensed clinical therapist, and has treated the employee for two years.  She testified that the employee’s diagnosis is now a chronic, major depressive disorder.  She testified that, in her opinion, her depression is related to the discrete episode when she broke her wrist.  She testified that the employee’s current treatment plan includes medications, relaxation therapy, and “cognitive intervention treatment.”  She testified that with her sessions she has improved “slightly” and has had some increase in her coping ability.  She testified she does not believe the employee is malingering.  She acknowledged that all her opinions are based on information provided to her from the employee.  She acknowledged that the employee’s workers’ compensation claim was not her only “life stressor.”     


The employee testified at the January 21, 2003 hearing (and the March 5, 2002 hearing), regarding her psychological condition and its relation to her work for the employer.  She testified that in her opinion, her psychological condition has not improved due to her ongoing pain following her fractured wrist.  


At the request of the employer, psychiatrist Eugene Klecan, M.D., performed a psychiatric evaluation of the employee on June 19, 2002.  Dr. Klecan conducted a lengthy history and psychiatric evaluation of the employee.  (See, Dr. Klecan report pp. 1 - 19).  The employer asked several questions of Dr. Klecan.  In his “Conclusions” section, Dr. Klecan answered the following questions as follows:  

1. What is your diagnosis of Ms. Arrendondo's present psychological condition?

Ms. Arrendondo's present psychological condition is that she has no mental disorder at all.  Since this conclusion is at variance with her own claims, explanation and basis for this opinion will be given at some length below.

Psychiatric diagnosis of any validity must be based on something other than just the say‑so and subjective complaints of a patient.  This is true in any context of psychiatry, but most of all in medical‑legal settings where subjective claimings can easily serve purposes of secondary gain.  This psychiatric evaluation has considered all the evidence, and certain facts are incontrovertible within reasonable medical probability, from a psychiatric perspective. It is important to note these incontrovertible facts because this particular claimant seems adept at using language which can sometimes lead away from actual facts.

From a psychiatric perspective the following are key facts in her clinical presentation which are far more reliable diagnostically than her own theories and emphases.

1 Fact: None of the claimant's many contacts with doctors or therapists over one year's time mentioned any subjective claims on her part as to having mental or emotional disorder, nor were any objective abnormalities noted by any doctors. Evidence of recognized mental/emotional disorder during the first one year after injury, between July of '99 and August of '00 was nil with but one exception.

2. Fact: The one exception to the above statement is that her subjective pain complaints first as to her wrist and later as to many other body areas greatly exceeded any abnormal objective findings. The persistence and severity of her wrist/hand pain complaints long after bone healing occurred were without plausible medical explanation. None of her later, gradually expanding pain complaints in other body areas had any medical explanation from pathology. Grossly disproportional and/or medically unexplainable symptoms including pain claims and other symptoms are evidence of some problem in the psychosocial realm, but not necessarily of mental disorder.

3. Fact: There is no evidence that Ms. Arrendondo hit her head, still less that she suffered any kind of head injury in her fall of 7‑11‑99. There is no actual evidence that she sustained any injury to her shoulder or neck or knee in that fall. There is substantial evidence to the contrary. Her own statements to doctors and therapists over six months of frequent contact included no such complaints. There were never any objective signs of injury to any of those areas, only to her wrist.  It is way beyond plausibility or even reasonable possibility that she would have injured or suffered in those areas and not complained to her doctors at that time.  It is also way beyond even reasonable possibility that she would have complained, and the doctors not recorded her complaints.

4. Fact: Upon entry into mental health, from her own words her emotional distress was due to a series of personal life circumstances predating and unrelated to her fall and wrist fracture.

5. Fact: Her mental health treatment plan and goals were directed at psychological problems which are by definition and common understanding endogenous.  This means they are habits of thinking which are deeply ingrained, acquired by years of practice and experience. A need for cognitive restructuring therapy implies a lifelong problem.

6. Fact: There is no reasonable basis for imagining that any person's disordered thought patterns, deeply ingrained and habitual, could have been rendered disordered by a bone fracture. There is no rational cause-​and‑effect sequence which could lead from a bone fracture to disordered cognition.

7. Fact: By direct observation and exam, Ms. Arrendondo's mental status today was normal, showing no objective signs in her affect or behavior or mood to indicate that she has any depression disorder or any other recognized mental disorder.

8. Fact: Her revelations of day‑to‑day functioning did not reveal any symptoms of mental disorder or impairment.

9. Fact: Her claim to disability status since January 2000 has been based solely on her personal theories and beliefs and assertions, absent any objective basis. Whether she has "pain" only she knows. What she herself means by the word "pain" only she knows. How much or how little she has of what she means by "pain" only she knows. No doctor has yet found any actual disability, and she is only "disabled" in the sense that she says she is disabled. No one even knows if she herself actually believes that she is disabled, all we have are her 'words as to her beliefs. Regardless of her beliefs, her claims to pain and disability grossly exceed any objective findings, either physical or psychiatric, of which actually there are none.

10. Fact: In any context of litigation or disability claiming, with benefits contingent upon subjectives, and subjective claims grossly exceeding objective findings, and with material rewards such as money or narcotics or excuses from ordinary work at issue, the presumptive or default diagnosis in psychiatry is malingering rather than anything else.

(If malingering is distasteful or disallowed terminology, there is still no objective evidence to warrant any mental disorder diagnosis as 51 % probable, since her mental state is at least equally consistent with malingering as with any disorder.)

To summarize, (1) Ms. Arrendondo made no claim of mental/emotional symptoms throughout the first year after her wrist fracture; (2) her physical complaints from November '99 onward gradually expanded and increasingly resembled functional, non‑injury claimings, (3) when she did first complain of emotional distress, her complaints were identified as personal life issues rather than wrist fracture issues; (4) her expanding claims to pain, pseudoneurologic symptoms, and "disability" had no plausible medical explanation nor any reasonable connection to a simple wrist fracture; (5) her personal narrative story gradually evolved over time to include a revision of her own history after the fact, seemingly to better comport with her new and prolonged claiming. (6) She has a normal mental status objectively; (7) crying and unhappiness can have many causes including a general emotional neediness for attention and maternal concern, a wish to retire from the work force, anger at third parties, etc.

Ms. Arrendondo's psychiatric diagnosis from the preponderance of evidence and reasonable medical probability, using the DSM‑IV Axis designation is as follows:

Axis I Syndromes:  No mental disorder (Code V71.09)

(Situational unhappiness and psychosocial losses, endogenous emotional neediness, ingrained self‑defeating thought patterns, and secondary gains, ‑ all may be present here, but none are mental disorder). Malingering is not diagnosed here as 51% probable but is possible and not ruled out. That is, malingering is of at least equal probability to any mental disorder, and no recognized mental disorder is 51% probable here, i.e., no more probable than malingering, from the totality of evidence.

Axis II Personality:  Personality disorder diagnosis deferred.

Axis III Medical:  Colles fracture fully healed.

Axis IV Psychosocial Problems: Many. (These were first revealed to her mental health therapist in August of '00).

-
Major and multiple losses and stresses over her day care business, marriage annulment, bankruptcy, and court appearances in 1999‑00. 

‑
Several friends "dying of cancer". ‑ Moves. ‑ 
Expenditures exceeding income, car repossessed.

-
Ongoing involvement in litigation quests,

-
A healed wrist fracture in 1999 is no stress at all now.

Axis V Functioning:  Normal, pursuing her goals such as they are.

2. Is the 7‑11‑99 work incident the predominant cause of any of her present psychological condition and the need, if any, for past or further psychological treatment? (A) If there is an alternative explanation for her psychological condition or need for past or further medical treatment, please identify the alternate explanation.

No, the work incident of 7‑11‑99 was not the predominate cause of any of her psychological conditions or need for treatment. The explanation for her psychological condition and any need for medical‑psychiatric or psychological treatment has been discussed at length above. For concise summary, please refer to Axis I and Axis IV above.

From a psychiatric perspective Ms. Arrendondo does not need AA Pain Clinic or any other pain clinic and does not need opioid narcotics. These will only make her subjectively worse not better, prolonging and reinforcing dependency or disability mentality that is unnecessary.

Ms. Arrendondo does not actually need mental health counseling any more, if she ever did. Such counseling in her case, at least now, is apparently mostly emotional gratification without therapeutic change in her thinking habits taking place. Whether she actually needs Zoloft or not, any need for Zoloft or counseling now would be unrelated to a wrist fracture or any other physical injury three years ago, or in any way connected to events of ~‑l 1‑99.

3. Did the 7‑11‑99 work injury cause a temporary aggravation or permanent worsening of a pre‑existing psychological condition?

No.

4. Has Ms. Arrendondo's psychological condition, if any, from 7‑11‑99 work injury reached medical stability? Medical stability is defined by the Alaska Worker's Compensation Act as:

"...the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, not withstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebuffed by clear and convincing evidence."

(A) If so, when did her psychological condition become medically stable?

Ms. Arrendondo incurred no psychological condition as a result of the 7‑11‑99 work injury. Her symptom claimings began to expand when her wrist fracture was healed or nearly so, and claim closure was approaching. Thereafter disability status was maintained, based on her personal theories, and subjective assertions sometimes contrary to fact.

Her psychiatric or psychological condition remains medically stable as defined in the Alaska statutes. Her psychological or psychiatric condition has been medically stable since 7‑11‑99.

5. What further treatment, if any, is medically indicated for Ms. Arrendondo's psychological condition? Is the 7‑11‑99 work injury a substantial factor in the need for this treatment?

No further treatment is medically indicated for her psychiatric condition.

6. Does Ms. Arrendondo's condition disable her from working on a full‑time basis at the present time?

No, not at all. She has no actual psychiatric or psychological disability or limitations from working at any job, full‑time, within her physical capacities. She neither has nor needs any psychiatric limitations.

7. Has Ms. Arrendondo's psychological condition disabled her from working at all, between September 21, 2000, and the present? If so, during what portion of this time frame?

No, not at all.

Thank you for the opportunity to provide this independent psychiatric evaluation and opinion.

Dictated by: Eugene E. Klecan, III, M.D. Diplomate (in psychiatry), American Board of Psychiatry and Neurology, Inc.


Based on the disputes between Ms. Roschlau and Dr. Klecan, a Board ordered second independent medical evaluation (SIME) was performed by Ronald Turco, M.D., on November 25, 2002.  Dr. Turco detailed the employee’s history and psychological treatment in his SIME report at pages 1 through 5.  In his “Impression” section, Dr. Turco concluded:


Ms. Arrendondo has a chronic depressive disorder related to the loss of her day-care business.  This is a relatively mild condition as evidenced by exacerbations and remissions of sadness and some depressive symptoms.  Added to this situation is her frustration with the insurance company and her own sense of entitlement.  


Her mental status examination is within normal limits, although by history and with regard to her overall personality she clearly is unhappy.  Much of her unhappiness relates to financial issues and this in turn relates to the loss of the day-care center.  This woman has become somatically focused on the basis of her psychosocial difficulties.  Her ongoing involvement in litigation is currently her greatest stressor.

(SIME report at 5).   


Dr. Turco concluded with the following diagnoses and conclusions at pages 5 to 6 of the SIME report:  


Axis I:
Dysthemic disorder (chronic mild depressive disorder).  


Axis II:
Personality disorder, diagnosis deferred.


Axis III:
Colles Fracture healed.


Axis IV:
Psychosocial problems included financial difficulties, involvement in ongoing litigation, past history of multiple relationship difficulties, and significantly, the loss of her business which changer her life radically.  


The July 11, 1999 work injury is not a substantial factor in causing Ms. Arrendondo’s need for psychological treatment and any residual disability.  In fact her sense of entitlement and the significant loss that she has experienced in the past associated with her own business has perpetuated the focus on symptoms.  These somatic symptoms do not appear to be substantiated by any objective findings.  (Emphasis in original).


The July 11, 1999 injury did not aggravate, accelerate or combine with any preexisting psychological condition.  It is possible that this woman has a preexisting personality disorder, but I have not made this diagnosis. 


Ms. Arrendondo presents with a personality pattern that causes her to be focused on somatic issues and also financial needs. 


In my opinion this woman is not in need of any psychological or psychiatric intervention as it might relate to the injury of July 11, 1999.


You will note that Ms. Arrendondo did not claim any mental or emotional symptoms for at least a year following her wrist fracture and that when she did present for counseling her complaints were clearly identified as personal issues.  There is no objective medical explanation for some of the physical complaints that she has and certainly an overall understanding of her life history provides some insight in the continuing complaints of “pain.” 


Dr. Klecan testified at the January 21, 2003 hearing.  He stated that he has been Board certified in Forensic Psychiatry since 1977.  He stated that he specifically agrees with each of Dr. Turco’s conclusions.  He also testified consistent with his findings in his June 19, 2002 report.  


Specifically, he noted the employee showed no signs or symptoms of a depressive disorder.  The employee did not complain of any sleep disturbances.  He testified he thought the employee was “dramatic or theatrical” in her presentation to him and had signs of histrionics.  He testified he can not rule out malingering as an explanation for the employee’s psychological presentation.  


The employee argues she is psychologically disabled as a result of her work injury with the employer.   The employee argues her psychological condition is compensable because of her physical injury.  The employee asserts that her work injury aggravated, accelerated, or combined with her pre-existing psychological issues and was a substantial cause of her current depressive condition.  


The employer argues the presumption of compensability does not apply to mental injuries.  Furthermore, any “stress” the employee experienced was neither unusual nor extraordinary, as required to be compensable under the act.  Furthermore, the employer argues and “stress” from her work injury is not the predominant factor in bringing about her psychological condition.  The employer asserts the preponderance of the professional evidence supports a finding that the employee’s psychological concerns are not related to her work injury.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.309.120 provides in pertinent part:  


(a)
In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that



(1)
the claim comes within the provisions of this chapter . . . 


(c)
The presumption of compensability established in (a) of this section does not apply to a mental injury resulting from work-related stress.  


We find the presumption of compensability should not apply to the employee’s claim for TTD for her psychological condition, which she relates to her work.  We find she is claiming a mental injury from the stress of her work related injury.  Accordingly, we would proceed directly to the “preponderance of the evidence” standard to determine whether the employee proved her claim.  Nonetheless, as the employee’s “mental injury” allegedly flows from her “stress” arising from her physical wrist injury, we will err on the side of caution, and apply the presumption of compensability in AS 23.30.120(a)(1) to the employee’s claim.  


The presumption also applies to claims that the work aggravated, accelerated or combined with a preexisting condition to produce a disability or need for medical treatment.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  Furthermore, in claims based on highly technical medical considerations, medical evidence is needed to make the work connection.  Id., 316. The presumption can also attach with a work-related aggravation/ acceleration context without a specific event.  Providence Washington Ins. Co. v. Bonner, 680 P.2d 96 (Alaska 1984).  


Application of the presumption is a three-step process.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  An employee must establish a "preliminary link" between the claimed conditions and his work.  For the purpose of determining whether the preliminary link between work and the claimed conditions has been attached, we do not assess the credibility of witnesses.  Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989);  Hoover v. Westbrook, AWCB Decision No.  97-0221 (November 3, 1997).  The claimed condition is then compensable if the work is a substantial factor in bringing it about.  Burgess, 317.  The work is a substantial factor if:  (1)  the condition would not have occurred at the time it did, in the way it did, or to the degree it did but for the work and (2) reasonable people regard the work as a cause of the condition and attach responsibility to it.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).


The employer must then rebut the presumption by producing substantial evidence the conditions are not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  The Grainger court also explained that there are two possible ways to overcome the presumption: (1) produce substantial evidence which provides an alternative explanation which, if accepted, would exclude the work as the cause of the conditions; or (2) directly eliminate any reasonable possibility the work was a factor in causing the condition.  The same standard used to determine whether medical evidence is necessary to establish the preliminary link is also necessary to overcome it.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  An employer may rebut the presumption of compensability by presenting expert medical opinion evidence the work was probably not a cause of the claimed condition.  Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992).  Evidence used to rebut the presumption is examined by itself to determine whether it is sufficient to rebut the presumption.  Wolfer, at 869.  Medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's claimed condition without ruling out its work-relatedness.  Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993).


If the presumption is rebutted, the employee must then prove, by a preponderance of the evidence, his work was a substantial factor which brings about the condition or aggravates a preexisting ailment.  Wolfer, at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 


Applying the presumption analysis described above to the evidence in this claim, we find as follows:  We first consider whether the presumption attaches.  We find, based on the testimony of the employee, and, more particularly the testimony and opinions of Ms. Roschlau that the employee’s psychological condition stems her work injury with the employer, that the employee has attached the presumption.    


We next determine whether the presumption is rebutted.  We find based on the opinion Dr. Turco, in conjunction with the opinion and testimony of Dr. Klecan, that the employee’s psychological condition is not related to her 1999 wrist injury.  Because the employer has rebutted the presumption, we review the record as a whole to determine whether the employee has proved her claim, by a preponderance of the evidence, that the July 11, 1999 wrist fracture is the cause of her current psychological condition and related disability.  We conclude she has not.  


We give little weight to the employee’s testimony that her psychological condition is related to her wrist injury.  First, we find the employee was able to return to work, albeit in her cast, 12 days after her injury.  Furthermore, she was able to work through the end of the fishing season.  Second, the employee did not seek did not seek any sort of mental or psychological counseling until 13 months after her work injury, and over eight months after reaching medical stability.  


We give greater deference, and accordingly weight, to the opinions and testimony of Drs. Klecan and Turco.  First they are both formally trained medical doctors, and board certified psychiatrists, whereas Ms. Roschlau is a licensed counselor.  We find Drs. Klecan and Turco both provided a thorough and  comprehensive report with well documented findings, diagnoses, and conclusions, grounded in common sense.  We find it incomprehensible the employee’s twelve days of missed work would be more psychologically traumatic or stressful than the employee’s extensive, distressful pre-injury history.  Based on Drs. Klecan and Turco, we find the employee’s psychological condition was pre-existing her July 11, 1999 wrist injury.  We find the wrist injury did not aggravate or accelerate the employee’s psychological deterioration.  To the extent the July 11, 1999 wrist injury combined with her pre-existing psychological condition, we find any combination with her pre-existing condition to be trivial at best.  Accordingly, we conclude the employee has not proved that her psychological condition is related to her 1999 wrist injury and her claims must be denied and dismissed.  


We recognize that the employee’s litigation may be somewhat stressful, however all litigation is an adversarial process and by its nature, may create tension, yet we also note that the employee is represented by competent, seasoned counsel;  many if not most claimants are not.  Accordingly we find that any “stress” the employee may have was neither unusual nor extraordinary, and her psychological condition is not a compensable injury.  (AS 23.30.395(17)).  As the employee did not prevail, her claim for attorney’s fees must be denied as well.  


ORDER

The employee’s psychological condition is not compensable and her claim for additional benefits is denied and dismissed.  


Dated at Anchorage, Alaska this 19th day of February, 2003.







ALASKA WORKERS' COMPENSATION BOARD
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Darryl Jacquot,






     Designated Chairman







____________________________                                






John Abshire, Member







____________________________                                  






Marc Stemp, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of SOFINA A. ARRENDONDO employee / applicant; v. OCEAN BEAUTY SEAFOODS INC., employer; ALASKA NATIONAL INS. CO., insurer / defendants; Case No. 199912286; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 19th day of February, 2003.

                             

   _________________________________

      




      Shirley A. DeBose, Clerk
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