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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	DENNIS WILLIAMSON, 

                                             Deceased Employee,

                                    and

DARLENE WILLIAMSON, 

                                               Widow/Beneficiary, 

                                                            Applicants,

                                         v. 

SALTERY LAKE LODGE, 

                                              Employer,

                                     and

LEGION INSURANCE COMPANY,

                                              Insurer,

                                                          Defendants.                                      
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	       SUPPLEMENTARY ORDER

       DECLARING DEFAULT

        AWCB Case No.  200028478

        AWCB Decision No. 03-0038

         Filed with AWCB Anchorage, Alaska

         February 20, 2003



On January 29, 2003, in Anchorage, Alaska, we heard the beneficiary’s request for a default order, together with a claim for penalty, interest, and attorney’s fees and costs.  Attorney Chancy Croft represented Darlene Williamson, the wife and beneficiary of Dennis Williamson, the deceased employee (“employee”). Attorney Robert Stone represented the employer and insurer (“employer”).  We heard this matter as a two-member panel of the Board, a quorum under AS 23.30.005(f).  We closed the record at the conclusion of the hearing.

ISSUES

1. Shall we issue a default order under AS 23.30.170 relating to our October 9, 2002 decision and order on this case, AWCB Decision No. 02-0212?

2. Is the employee entitled to penalties and interest under AS 23.30.155?

3. Is the employee due additional attorney’s fees and costs under AS 23.30.145 and 8 AAC 45.180?

CASE HISTORY AND SUMMARY OF THE EVIDENCE


The employee was killed when he was run over by a Caterpillar tractor he had been operating for the employer on July 3, 2000.  We discussed the history of this case and the relevant evidence in the Case History and Summary of the Evidence section of our October 9, 2002 decision and order on this case.  Williamson v. Saltery Lake Lodge, AWCB Decision No. 02-0212 (October 9, 2002) (“Williamson I”). We hereby incorporate that discussion by reference. 


In Williamson I, we found the employee was working as an employee for Saltery Lake Lodge (SLL) at the time of his death.  We found the employee’s beneficiary was entitled to death benefits under AS 23.30.215(a)(1), interest under AS 23.30.155 and 8 AAC 45.142(b)(2), and reasonable attorney’s fees.  Our order did not identify a sum certain regarding the amount of death benefits, interest, or attorney’s fees.


Although we did not specifically discuss the employee’s compensation rate in Williamson I, we were presented with evidence that the employee was typically paid by the day, hour or his output.  This evidence was not disputed.


At the commencement of the August 22, 2002 hearing, the parties discussed which issues were before the Board for hearing that day.  The hearing officer noted one of the issues was the employee’s compensation rate.  (Hearing Transcript at page 4).  The parties discussed compensation rate as an issue.  

MR. CROFT:  Well, it seemed to me that the rate of compensation is inherent in any application for benefits and so if there’s no dispute about our calculation of the rate, we don’t have to get into it.  If there is a dispute, then we would want that resolved as well as the issue that Mr. Williamson was an employee of Saltery Lake Lodge.

MR. STONE:  And my response is there has been no discovery at least from my alleged employer and my -- on the compensation rate at all and so we have not had an opportunity to explore that issue and we have not explored that issue.  We’re not prepared to defend that issue today.

CHAIRPERSON:  Okay.  Did you get a copy of Mr. Croft’s brief?  Here, exhibit….

MR. STONE: I did.

CHAIRPERSON:  Okay.  And in here, he discusses their calculation of the compensation rate?

MR. STONE:  That’s right and I’m also in receipt of a letter from Mr. Weddle, counsel for Wausau, disputing the compensation rate early on back in December of 2001 and that’s really the extent of starting with my involvement with the compensation rate issue.  There hasn’t been any deposition testimony that I can recall as to the compensation rate.  I don’t know that it’s going to be a very hotly-contested issue.  Perhaps all it would take is counsel to get together and share information and discuss it to come to some sort of a reasonable compromise as to a compensation rate.  Perhaps we’ll end up agreeing with the employee, if, in fact, we find it’s acceptable but at this point in time, we haven’t engaged in discovery and so we haven’t completed our analysis on that (indiscernible).

CHAIRPERSON:  Okay.  Well, what we’ll do then is we’ll allow Mr. Croft to put on his evidence regarding the compensation rate.  We’ll be taking numerous breaks throughout the morning.  If the two parties want to get together and talk about it after you put on your evidence, you can certainly do that and you can cross examine any witnesses regarding the compensation rate when they testify.

(Hearing Transcript at 5-6).  

During the course of the hearing, the employee presented an exhibit outlining his calculation of the compensation rate.  (Employee Hearing Exhibit 3).  When Mrs. Williamson testified, the employer specifically questioned her about the employee’s earnings. (Hearing Transcript at pages 171-172).  Other than the employee’s exhibit reflecting his belief that his compensation rate was $528.14, and the employer’s questioning of Mrs. Williamson, no further discussion or argument was made at the hearing regarding the employee’s compensation rate.


Prior to the issuance of Williamson I, the employer requested that the Alaska Superior Court stay all proceedings based on the rehabilitation status of its insurer. A stay was issued, which expired on December 1, 2002.  Since that time, the Alaska Superior Court has vacated the stay.  After our decision in Williamson I was released, the employer appealed that decision to the Alaska Superior Court on November 8, 2002.  The employer requested a stay of Williamson I, but never filed the bond required.  Thus a stay was never granted by the Alaska Superior Court.  


On November 14, 2002 the employee filed a workers’ compensation claim (“WCC”), and requested that the Board enter an order finding the employer in default, and declaring the amount of the default. The claim also requested a penalty, interest, and attorney’s fees.  (11/14/02 WCC).   The case was scheduled for hearing on the request for a default order on January 29, 2002.  At the hearing, the employee argued the Board’s decision in Williamson I was never stayed by the superior court and no payments had been made to the employee’s beneficiaries.  The employee claimed the compensation rate had been decided by the Board in Williamson I, without being disputed by the employer.  The employee therefore requested we resolve the compensation rate issue and proceed with an order of default.


The employer stated it had no objection to the employee’s request for attorney’s fees, but it did object to an entry of default by the Board.  The employer argued the Board had not issued an order regarding the employee’s compensation rate, and thus the employer could not be in default regarding the amount due to the employee.  The employer claimed it had filed a new action to stay the pending appeal of Williamson I, and stated that it wanted to negotiate with the employee over the compensation rate.  The employer asked the Board to keep the record open for two weeks to see if the parties could settle the case.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. COMPENSATION RATE


It is the employer’s position that the Board has not issued an order regarding the employee’s compensation rate, while the employee has argued that the compensation rate was decided by the Board in Williamson I, without being disputed by the employer.  AS 23.30.220 provides in pertinent part:

(a) computation of compensation under this chapter shall be the basis of an employee’s spendable weekly wage at the time of injury.  An employee’s spendable weekly wage is the employee's gross weekly earnings minus payroll tax deductions.  An employee's gross weekly earnings shall be calculated as follows:

(4) if at the time of injury the 

(A) employee’s earnings are calculated by the day, hour, or by the output of the employee, the employee’s gross weekly earnings are the employee’s earnings most favorable to the employee computed by dividing by 13 the employee’s earnings, including overtime or premium pay, earned during any period of 13 consecutive calendar weeks within the 52 weeks immediately preceding the injury

The evidence presented by the employee at the August 2002 hearing provided the employee’s earnings for July through September 1999, and calculated his compensation rate pursuant to AS 23.30.220(a)(4)(A) at a rate of $528.14 per week.  Evidence presented at the August 2002 hearing demonstrated the employee was typically paid by the day, hour or his output.  Accordingly, it is clear that AS 23.30.220(a)(4)(A) is the appropriate section of the statute for determining the employee’s compensation rate.  Additionally, the employer has not presented any contrary evidence regarding the employee’s compensation rate.  The employer has not offered any evidence or even any theories opposing the employee’s calculation of his compensation rate.  Thus, based on the record, we find by a preponderance of the evidence that the employee’s compensation rate is $528.14 per week.  


The employer was given an opportunity at the August 2002 hearing to discuss the compensation rate with the employee or to question the employee’s witnesses regarding the compensation rate, which it did through its questioning of Ms. Williamson.  This, compensation rate was an issue in this matter.  Although the employer argued it had not participated in discovery regarding the compensation rate issue, it also admitted during the hearing that it was aware of a dispute over the compensation rate as early as December 2001 when it received a letter from Mr. Weddle, counsel for Wausau, one of the other original parties to this case.  Additionally, we note that if the employer was uncertain of the rate at which to pay the employee the compensation awarded in Williamson I, it could have asked the Board clarify or reconsider its decision.  It has been over four months since Williamson I was decided, and the employer has never requested clarification or reconsideration from the Board regarding the amount of benefits its owes the employee.  An employer can not refuse to pay on a Board order and do nothing for four months.  Therefore, we agree with the employee and conclude that the employee’s compensation rate to be $528.14 per week.  

II. 
PENALTY AND INTEREST

AS 23.30.155 provides, in part: 

(f) If compensation payable under the terms of an award is not paid within 14 days after it becomes due, there shall be added to that unpaid compensation an amount equal to 25 percent of it, which shall be paid at the same time as, but in addition to, the compensation, unless review of the compensation order making the award is had as provided in AS 23.30.125 and an interlocutory injunction staying payments is allowed by the court.

Under AS 23.30.155(f), the death benefits awarded by our Decision and Order in this case were due 14 days after the filing of the order on October 9, 2002.  Based on the information before the Board, specifically the employee’s evidence regarding his compensation rate, we have found those benefits to be in the amount of $70,846.21.  We have reviewed the documentary record in this case, and we find the employer failed to pay the awarded benefits within the statutory 14-day time period.  Although the employer has appealed our decision, there is no evidence of a stay by the Alaska Superior Court.  We therefore conclude a 25 percent penalty is due, as a matter of law under AS 23.30.155(f).  As noted above, a penalty of $18,644.36 is due to the employee for unpaid benefits, under AS 23.30.155(f).

8 AAC 45.142 provides, in part:


(a)  If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010 for an injury that occurred before July 1, 2000, and at the rate established in AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from  the due date of each unpaid installment of compensation.

For the benefits awarded in the present case our regulation at 8 AAC 45.142 requires the payment of interest at a statutory rate provided in AS 09.30.070, from the date at which each installment of compensation, is due.  See also, Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984); Harp v. Arco Alaska, Inc., 831 P.2d 352 (Alaska 1994).  The employee is entitled to interest from the employer on any outstanding benefits from the date on which those benefits were due.  See Williamee v. Derrick Enterprises, AWCB Decision No. 98-0078 (March 27, 1998).  Based on the documentary record and the calculations submitted by the employee, we find, as noted above, the interest due totals $3,806.76 to the employee.  

III. SUPPLEMENTARY ORDER OF DEFAULT

AS 23.30.170 provides:


    (a)  In case of default by the employer in the payment of compensation due under an award of compensation for a period of 30 days after the compensation is due, the person to whom the compensation is payable may, within one year after the default, apply to the board making the compensation order for a supplementary order declaring the amount of the default.  After investigation, notice, and hearing, as provided in AS 23.30.110, the board shall make a supplementary order declaring the amount of the default.  The order shall be filed in the same manner as the compensation order.


    (b)  If the payment in default is an installment of the award, the board may, in its discretion, declare the whole of the award as the amount in default.  The applicant may file a certified copy of the supplementary order with the clerk of the superior court.  The supplementary order is final.  The court shall, upon the filing of the copy, enter judgment for the amount declared in default by the supplementary order if it is in accordance with law.  Any time after a supplementary order by the board, the attorney general, when requested to do so by the commissioner, shall take appropriate action to assure collection of the defaulted payments.

We find the employer was ordered to pay death benefits, interest and attorney fees, as awarded in our October 9, 2002 Decision and Order.  By the preponderance of the available evidence, we find the employer failed to pay any of the ordered benefits within the 30-day limit, defaulting on the full amount awarded.  We also find the employee applied to us within one year of the default for a supplementary default order.

We find the benefits awarded are in default, and we find the statutory criteria for a default order are met.  Under AS 23.30.170 we conclude we must issue a supplementary order, declaring default.  Based on the employee’s argument and the evidence presented at the August 2002 and January 2003 hearings, we find the amount in default under AWCB Decision No. 02-0212 (October 9, 2002) is as follows: 

1. Death benefits pursuant to AS 23.30.215(a)(1) in the total amount of $70,846.21;

 
2.    Interest pursuant to AS 23.30.155(q) in the amount of $3,806.76;


3.    A 25 percent penalty under AS 23.30.155(f), totaling $18,644.36;

Thus, we conclude the employer is currently in default of AWCB Decision No. 02-0212 (October 9, 2002), in the total amount of $93,297.33.  We note that a supplementary order of default provides a discrete avenue of redress to the Superior Court under AS 23.30.170.  Since the employee’s attempt to secure a supplemental default order raises issues of additional penalties, interest and attorney’s fees, we retain jurisdiction to resolve these issues in a separate decision and order.  See, Mass v. Michael Ness, AWCB Decision No. 97-0070 (June 19, 1997).


ORDER
The employer is in default of AWCB Decision No. 02-0212 (October 9, 2002) in the total amount of  $93,297.33.



Dated at Anchorage, Alaska this 20th day of February, 2003.
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Suzanne Sumner







Designated Chairperson
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Philip E. Ulmer, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Supplementary Order Declaring Default in the matter of DENNIS WILLIAMSON, deceased employee and DARLENE WILLIAMSON widow/beneficiary/applicants; v. SALTERY LAKE LODGE, employer, and LEGION INSURANCE COMPANY insurer/defendants; Case No. 200023153M; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 20th day of February 2003.

                             

   _________________________________

      






Shirley A. DeBose, Clerk
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