SHELLEY M. DITTMAN  v. RAYS CHILDCARE
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P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	SHELLEY M. DITTMAN, 

                                                  Employee, 

                                                            Applicant,

                                                   v. 

RAYS CHILDCARE,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE 

COMPANY,

                                                  Insurer,

                                                            Defendants.
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)
	          INTERLOCUTORY 

        DECISION AND ORDER

        AWCB Case No.  200019320
        AWCB Decision No.  03-0039 

         Filed with AWCB Anchorage, Alaska

         February 20, 2003.



On January 22, 2003, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (Board) heard the employee’s appeal of the Reemployment Benefits Administrator (RBA) Designee’s decision denying benefits.  The employee was represented by Attorney Michael J. Jensen.  The employer and its insurance carrier were represented by  Attorney Rebecca J. Hiatt.  We closed the record at the conclusion of the hearing.


ISSUE
              Did the RBA Designee abuse her discretion by finding the employee ineligible for reemployment benefits?

SUMMARY OF THE EVIDENCE AND ARGUMENT

           The employee worked as a child care provider for Ray’s Childcare in Wasilla, Alaska.  On October 2, 2000, she sustained an injury to her upper and lower back when she was lifting five babies in a crib during a fire drill and she stumbled over an obstacle on the floor.
  She experienced immediate pain.   However, she waited several days  before seeking medical care,  hoping that her symptoms would resolve on their own.  When they did not, on

September 30, 2000, she went to the Wasilla Medical Clinic complaining of pain in her mid and lower back.  She was prescribed an anti-inflammatory drug and a pain killer and  referred to Michael Eaton, M.D., for evaluation and an MRI.
  Dr. Eaton saw her on  November 6, 2000.  He diagnosed her as suffering from L4-5 and L5-S-1 disc derangement.
  He saw her again on January 2, 2001, and noted that she was doing worse with  “pain in the low back, buttocks, and down both lower limbs as far as the feet, sometimes worse on the left, sometimes on the right, possibly generally slightly worse on the left.”
  His assessment when he saw her again on February 6, 2001, was “ongoing symptoms from MRI-documented L4-5 and L5-S1.”  He opined that whether she had surgery or not, she would not be able to “return to work requiring any significant lifting and carrying, such as the type of work she was doing at the time of injury.”  He suggested  continued medication and possible traction for several more months to see if the condition resolved without surgery.
  On February 21, 2001, she underwent an Independent Medical Examination (IME) done by Bruce Bradley, M.D., an orthopedic surgeon.  The examination was initiated by the employer.   Dr. Bradley found that she had 2-level disc rupture, with associated L5 spinal stenosis.  He  recommended surgery.
  

          After conferring with the employee on April 2, 2001, and finding her condition unimproved, Dr. Eaton scheduled a L5 bilateral laminectomy, L4-5 discectomy and a possible L5-S1 discectomy.
  After the surgery, she was again seen on June 1 and 15, 2001, as Dr. Eaton monitored her recovery.  On July 30, 2001, he reviewed her progress and determined that, as she was experiencing persistent pain, she could be suffering from “persistent impingement on the right L5 root” which would require surgical repair.
  

            In the meantime, Dr. Eaton   referred the employee to  Davis Peterson M.D., who  first saw the employee on October 23, 2001.  He reviewed her medical records, performed a physical and reviewed her MRI results.  His assessment was:

Residual right leg pain with apparent right L5 radiculitis with some sensory changes extending into L4 and S1 but without associated reflex or motor changes.

Either seroma or pseudomeningocele at L4-5 level.

Cannot entirely rule out a reflex sympathetic dystrophy picture.

            Dr. Peterson referred the employee for electrodiagnostic consultation.  She was then seen by Shawn  Johnston, M.D., of  Rehabilitation Medicine Associates.  He performed a physical examination and electrodiagnostic studies.  He found no electrophysiologic evidence of lumbosacral radiculopathy.
 Several days later, on November 20, 2001, Dr. Peterson reviewed the employee’s CT myelogram and Dr. Johnston’s electromyogram and opined that she would need decompression and posterior lateral fusion surgery which would require a three to four month period of progressive rehabilitation prior to consideration for employment.
 

            The employee underwent another back surgery in January 2002 to remove scar tissue.  When the employee continued to experience post-operative recovery problems, Dr. Peterson referred the employee to Susan Anderson, M.D., for pain management.  The employee had her last appointment with Dr. Peterson sometime in July or August, 2002.  Dr. Peterson did not see the employee again after the referral although copies of Dr. Anderson’s reports were sent to him.  

         Dr. Anderson saw the employee on August 26, 2002, and diagnosed her as suffering from “right L5 radiculopathy.”
 On September 30, 2002, the employee saw Dr. Anderson again complaining of low back pain, “stabbing and shooting, radiating into the legs, mainly into the right knee and down, continuous.” She was scheduled for a caudal catheter series which was performed October 2 through 4, 2002.
     On October 24, 2002, Dr. Anderson again saw the employee.  The employee reported that since her surgery, she had 40% pain relief.  Although her pain remained continuous, her back was better while her legs were worse.
 On November 21, 2002, when the employee again saw Dr. Anderson, she complained of stabbing low back pain, radiating to the legs.  Additional treatment options were discussed including a trial with a spinal cord stimulator.  On December 19, 2002, the employee again saw Dr. Anderson complaining of low back pain which she described as “…butcher knife pain that radiates into her legs bilaterally, her left worse today.”  She also complained of urological problems  which led Dr. Anderson to refer her to a urologist.  Dr. Anderson and the employee also discussed further a trial period with a spinal cord stimulator.
 

I.  THE RBA DECISION

         By letter dated September 20, 2001, the employer requested that the employee be considered for an RBA eligibility evaluation based upon Dr. Eaton’s statement that she  might have incomplete recovery.
  The RBA assigned Betty Cross of Crawford and Company to perform a vocational evaluation.  However, the evaluation process did not go forward.  Ms. Cross wrote Dr. Peterson on November 15, 2001, regarding the employee’s ability to work.  Dr. Peterson advised Ms. Cross that it was too soon to evaluate the employee’s physical capacities.  The employee’s eligibility was not reviewed again until the fall of 2002.  

         In August 2002, Ms. Cross again submitted a letter seeking Dr. Peterson’s input regarding the employee’s capabilities.  His statements were based upon his knowledge of her condition as of July or August 2002.
  There is no indication that he was aware of her subsequent surgeries.  He responded to Ms. Cross’ inquiry by indicating that the employee would be medically stable in an estimated two to three months.
  He estimated that she would have a rateable impairment.  He reviewed the job description for Child Care Worker/Child Monitor set forth in the “Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles” or SCODDOT  submitted by Ms. Cross.  He opined that the employee would have predicted permanent physical capacities to perform the job,  and added the comment, “monitor only…cannot lift in excess of 20 lbs, not 20-50 lbs…after pain management.” He also reviewed the SCODDOT Parent Educator-Social Service Aide job description  and  noted that she would have the predicted permanent physical  capacities to perform this job in “…2-3 mo.”  He gave the same response after reviewing the SCODDOT Secretary job description, i.e. that she would have predicted permanent physical capacities to perform the secretary job in “…2-3 mo.”

         After Ms. Cross received Dr. Peterson’s predictions regarding the employee’s capacities, she prepared an “Addendum to Eligibility Evaluation/Assessment” dated November 1, 2002, and mailed November 10, 2002.  In it, she noted that based on Dr. Peterson’s statements, the employee would reach medical stability no later than December 6, 2002.  She noted that Dr. Peterson  predicted that the employee would have the capacities to perform jobs of Secretary and Social Service Aide.  Ms. Cross observed that these were occupations she performed in her 10-year work history.  She also noted that Dr. Peterson  predicted that the employee  would have the physical capacities to perform the duties of the job-of-injury Child Care Worker/ Child Monitor, but with a 20 pound lifting restriction. Ms. Cross conducted labor market research regarding the Social Service Aide position and found at least fifteen job openings for such a position in the Anchorage area and in Alaska.  She also reviewed the criteria in AS 23.30.041.  She determined that the employee met all the criteria for receipt of reemployment benefits except she could return to two jobs she had held in her ten year work history, i.e. Secretary
 and/or Social Service Aide.  On this basis, Ms. Cross recommended that the employee’s application for reemployment benefits be denied.
 The employee received a copy of this letter on November 14, 2002.

         By letter dated November 22, 2002, the RBA Designee denied the employee’s application for reemployment benefits for the following reason:

     Betty Cross reports that Dr. Peterson has indicated that  

     your predicted permanent physical capacities are as great                          

     as those required of a Parent Educator/Social Services 

     Aide and a Secretary, jobs you held in the 10 years prior 

     to your injury and for which the specific vocational 

     preparation levels are met.  Labor market survey 

     conducted by Ms. Cross demonstrates that reasonable 

     vacancies exist for Social Services Aide.            

     If you disagree with my decision that you are not eligible     

     for reemployment benefits, you must complete and 

     return the attached Workers’ Compensation Claim 

     within 10 days of receipt of this letter.

            The employee received the denial letter on November 25, 2002.  On December 2, 2002, she submitted a claim
 to the Board which she appealed the RBA decision.  On. December 5, 2002, the employee submitted a written request to the RBA Designee asking that the decision be suspended so that she could submit information from Dr. Anderson’s  review of the job descriptions.  She also submitted a note from Dr. Anderson on the RBA Designee’s letter but dated December 9, 2002, stating, “Unable to comment at this time. Not considered medically stable. No F.C.E.”  

            The employee testified at the hearing regarding her surgical procedures and her condition.  She noted that Dr. Peterson was aware of her condition only until August 2002.   He had not seen her when he signed the physical capacities predictions on October 12, 2002. She last saw him a month before she first saw Dr. Anderson, i.e. one month before August 26, 2002..  She explained that Dr. Peterson’s referral to Dr. Anderson was for pain management and was done in order to avoid having to try the spinal cord stimulator.  According to the employee, Dr. Anderson was her treating physician beginning in September 2002 and was responsible for all her care.  Under these circumstances, Dr. Peterson was not aware of her subsequent surgeries and complications and could not speak to her ability to work and her physical capacities.   She also testified that she had talked to Ms. Cross before the November 1, 2002, letter was submitted and told her that she was under Dr. Anderson’s care, that she had had the caudal catheter procedure and that she was undergoing pain management.  

          The employee also testified regarding her difficulty in getting information regarding her condition to the RBA Designee in a timely manner and prior to the decision regarding her eligibility.  Essentially, she received the Cross letter regarding her capabilities on November 14, 2002, and the RBA Designee’s decision denying her benefits was issued November 22, 2002, allowing her eight days to respond.
  When she received the RBA Designee’s denial letter, she called the RBA Designee to ask for an extension to submit her information and was told to put her comments in writing. She did so in the claim she filed December 2, 2002.

           At the time of the hearing, she considered herself to be medically unstable and not able to work.  She anticipates two more surgical procedures which are required for installation of the spinal stimulator.  

II.  EMPLOYEE’S POSITION

           The employee contends that the RBA Designee abused her discretion by basing her decision that the employee could return to a job she held within the past ten years on an inaccurate physician’s prediction.  The employee contends that the decision should have been based on the employee’s actual medical testimony regarding her capabilities, and not on a physician’s prediction that proved to be incorrect.  Specifically, the employee challenges Dr. Peterson’s prediction that she could return to work in two to three months. The employee cites several cases in support of her position: Kessick v. Alyeska Pipeline Service Co.,
 Baker v. Reed-Dowd Co.,
 and Wollaston v. Schroeder Cutting, Inc.
 The employee asserts that these cases stand for the proposition that a prediction does not constitute substantial evidence which is sufficient to deny benefits.  The employee also offers other medical documentation suggesting that  her medical status is “not medically stable.” 
 The employee asserts that the predictions made by Dr. Peterson in October 2002 did not constitute releases to return to work. and, more importantly, did not come true.  The employee continues in a pain management program.  She has also had surgery for a caudal catheter which initially alleviated her symptoms, but resulted in no lasting improvement over time.  She anticipates having surgery to have a spinal stimulator installed.  She continues to undergo physical therapy.  She currently has bladder problems  which may be attributable to her condition and for which Doctor Anderson has referred her to a urologist for further evaluation.
  Her doctor also suggests a functional capacities evaluation should be done to assess the employee’s condition.  For these reasons, the employee asserts that the RBA decision denying her benefits was premature and incorrect.

III.  EMPLOYER’S POSITION

          The employer contends that the RBA Designee acted correctly in finding that the employee is ineligible for reemployment benefits.  The employer asserts that the RBA Designee properly considered Dr. Peterson’s predictions that the employee would have the physical capacities to be able to perform Secretary and Social Service Aide positions.  The employer argues that under the abuse of discretion standard, the Board is required to review the RBA Designee’s decision to determine whether it is supported by substantial evidence.  The employer claims that the RBA Designee acted correctly in finding that the employee could return to a Social Service Aide job which she had held in the 10 years prior to her injury, based upon Betty Cross’ evaluation.   The employer also asserts that the employee failed to use due diligence in informing the RBA Designee that she wanted Dr. Anderson’s information to be considered in making the eligibility determination.  According to the employer, the employee also should have notified Ms. Cross that Dr. Anderson was her treating physician rather than Dr. Peterson.  The employer claims that if the employee wants to change the RBA Designee’s decision, she should petition for modification.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  STANDARD OF REVIEW      

             Under AS 23.30.041(d), we must uphold a decision of the RBA absent “an abuse of discretion on the administrator’s part.”
  Several definitions of the phrase “abuse of discretion” appear in the laws of Alaska, although none occur in the Alaska Workers’ Compensation Act.  The Alaska Supreme Court has stated abuse of discretion consists of “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.”
  An agency’s failure to properly apply the controlling law may also be considered an abuse of discretion.

             In the Administrative Procedure Act the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those reproduced above, but also expressly includes reference to a substantial evidence standard:                                 

Abuse of discretion is established if the agency has not 

proceeded in the manner required by law, the order or decision  

by the findings, or the findings are not supported by the   

evidence….If it is claimed that the findings are not supported 

by the evidence, abuse of discretion is established if the court d

determines that the findings are not supported by (1) the 

weight of the evidence; or (2) substantial evidence in the light                                        

of the whole record.30         

             On appeal to the courts, our decision reviewing the RBA Designee’s determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review of an RBA determination.

              Applying a substantial evidence standard, a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order…must be upheld.”

II.  ELIGIBILITY FOR REEMPLOYMENT BENEFITS UNDER AS 23.30.041
             AS 23.30.041 provides, in part:

                         (e) An employee shall be eligible for benefits under this section upon the employee’s written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee’s job as described in the United States Department of Labor’s “Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles” for:

(1) the employee’s job at the time of injury; or

                                       (2) other jobs that exist in the labor market that the employee                                   

             has held or received training for within ten years before the injury or that the       

             employee has held following the injury for a period long enough to obtain

             the skills to compete in the labor market, according to specific vocational                          

             preparation codes as described in the 1993 edition of the United States Depart

             ment of Labor’s, “Selected Characteristics of Occupations Defined in the

             Dictionary of Occupational Titles.”

              Under 8 AAC 45.070(b)(1)(A), we are precluded from considering additional evidence if the party offering that evidence has failed to exercise reasonable diligence in developing and presenting that evidence.
 In this case, we find that the employee exercised “due diligence” in attempting to communicate information about her conditions to Betty Cross, the rehabilitation specialist, before the RBA Designee made her decision.  In addition, after she was advised of the denial, the employee attempted to suspend the decision so she could present Dr. Anderson’s information. 

              The employer claims that the employee did not exercise due diligence under 8 AAC 45.070(b)(1)(A) in not advising Ms. Cross of her medical condition after August, 2002, and/or in not providing further information to the RBA Designee regarding her condition after August, 2002.  However, the employee testified and the record establishes that the employee talked to Ms. Cross regarding her medical condition before Ms. Cross sent her November 1, 2002, letter to the RBA.  The employee advised her that she was under Dr. Anderson’s care, that she had had surgery to install a caudal catheter and that she was going through a pain management program.  In essence, she attempted to communicate to Ms. Cross relevant information for the RBA Designee’s consideration. In addition, the employee was advised in Ms. Cross’s letter dated November 1, 2002, postmarked  November 11, 2002, and received November 14, 2002, that she had 10 days from receipt of the letter to submit addition information to the RBA Designee.  However, the Designee issued the denial on November 22, 2002, and, because of the Thanksgiving holiday, the employee could not meet the deadline for submission of additional information.   When the employee found out that her reemployment benefits had been denied, she contacted the RBA Designee asking for suspension of the decision and promptly filed an appeal (claim) on December 2, 2002. The employee’s testimony is uncontroverted and we find her credible pursuant to AS 23.30.122.  We find that the employee exercised due diligence in attempting to submit the necessary information to the RBA Designee              

           We now consider whether the RBA Designee’s decision is supported by substantial evidence.
  Substantial evidence is that which a reasonable mind, reviewing the record as a whole, might accept as adequate.
  If, in light of the record as a whole, we find the RBA Designee’s decision is not supported by substantial evidence, we will conclude the RBA abused her discretion and remand the matter for reexamination of the record and necessary action.

          Determining whether an abuse of discretion has taken place is aided by our practice of allowing additional evidence into the record at the hearing.  This practice is based on the rationale expressed in several superior court opinions addressing that issue on appeal of our decisions following the hearings.
             

          In this case, there was new information from Dr. Anderson regarding the employee’s condition which showed that there was a marked deterioration in her medical condition after August 2002.  The employee had a caudal catheter installed in October 2002.  She also remained under Dr. Anderson's care during this period for pain management.  When her condition did not improve, Dr. Anderson discussed with her a trial with a spinal stimulator  which was being considered at the time of the hearing.  In addition, the employee is being referred to a urologist for evaluation of bladder problems which have developed since her surgery.  Some of this information was available at the time of Ms. Cross’ report and the employee made efforts to communicate about the changes with her.  Dr. Anderson indicates that the employee is not medically stable, that she needs a physical capacity evaluation and she is not yet able to comment about the employee’s work capabilities.  Based on the employee’s change of condition and because the employee has submitted more recent medical evidence not previously evaluated by the RBA Designee in making her eligibility determination, the matter should be remanded to the RBA Designee to consider this new evidence.


ORDER
         The RBA Designee’s November 22, 2002 determination finding the employee not eligible for reemployment benefits is remanded pursuant to AS 23.30.041(e). 

       Dated at Anchorage, Alaska this 20th day of February, 2003.
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Rosemary Foster, Designated Chair
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Jim Robison, Member







____________________________                                  






Marc Stemp, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of SHELLEY M. DITTMAN employee/applicant; v. RAYS CHILDCARE, employer; ALASKA NATIONAL INS. CO., insurer/defendants; Case No. 200019320; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 20th day of February, 2003.

                             

   _________________________________

      




                      Shirley DeBose, Clerk




�EMBED Word.Picture.8���








� According to her description of what occurred, she lifted several babies in a transporter up and over a raised doorway and stumbled going through the doorway.  The combined weight of the babies was 104 lbs. Report of  Injury or Illness filed  October 10, 2000.


� Magnetic resonance imaging.


� Dr. Eaton November 6, 2000 report.


� Dr. Eaton January 2, 2001 report.


� Dr. Eaton February 6, 2001 report.


� Dr. Bradley report of February 21, 2001.  His diagnosis was “herniated lumbar disc L4-5 and to a lesser degree at L5-S1, related to the work injury of 9-20-00 on a more probable than not basis.”  With regard to further treatment, he observed “the claimant has undergone conservative treatment for 4-1/2 months.  She is not better and does have complaints of ongoing bilateral sciatica and restricted back motion.  At this point, she has been recommended to try traction and therapy.  I think a brief trial of this would be indicated.  If she doesn’t respond to this, I would think that she would be a candidate for lumbar laminectomy at L4-5 with removal of the herniated lumbar disc and looking at the L5-S-1 disc for possible significant herniation at the same surgical setting.


� Dr. Eaton  April 2, 2001 report.


� Dr. Eaton July 30, 2001 report.


� Dr. Peterson  October 23, 2001 report.


�Dr. Johnston’s November 15, 2001 letter.


�Dr. Peterson’s November 20, 2001 report.


� Dr. Anderson’s September 24, 2002 note.


� Dr. Anderson’s September 30, 2002 report.


� Dr. Anderson October 24, 2002 report.


� Dr. Anderson December 19, 2002 report.


� Rebecca Harper, Crawford and Company letter to the Board dated  September 20, 2001.


� The employee testified at hearing that she last saw Dr. Peterson about a month before her first appointment with Dr. Anderson which was August 26, 2002.


� Betty Cross letter to Dr. Davis Peterson dated August 22, 2002.  Dr. Peterson’s predictions were 


dated October 12, 2002.


� Ms. Cross determined that the employee did not meet the selective vocation preparation or “svp” or experience criteria to work as a secretary.


� Ms. Cross November 1, 2002 letter.


� Workers’ Compensation Claim dated  December 2, 2002.


� The last paragraph of Ms. Cross’ letter states “This report is being submitted to the RBA or his Designee for review and consideration.  The RBA or his Designee will issue a determination based upon information submitted.  Any parties wishing to supply additional information for his/her consideration prior to issuing the actual eligibility determination should do so within 10 days of receipt of this report.  You may write to the RBA at the address at the beginning of this report.”


� 617 P.2d 755 (Alaska 1980).


� 836 P. 2d 916 (Alaska 1992).


� 42 P.3d 1065 (Alaska 2002).


� See Dr. Anderson’s handwritten note on a copy of the November 22, 2002 denial letter.  It also states “Unable to comment at this time. Not considered medically stable. No FCE.” The note is dated December 9, 2002.


� The employee has an appointment with a neurologist February 10, 2003.


� AS 23.30.041(j) provides, in part “…the board shall uphold the decision of the administrator unless evidence is submitted supporting an allegation of abuse of discretion on the part of the administrator…


� Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979).


� Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962).


� AS 44.62.570.


� Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978).


� Kin v. Norcon, AWCB Decision No. 99-0041 (March 1, 1999); Lemire v. B&R Construction, AWCB Decision No. 99-0019 (January 28, 1999); Buxton v. Cameron Corporation, AWCB Decision No. 99-0005 (January 8, 1999).


� Yahara v. Construction & Rigging, Inc., 851 P.2d 69 (Alaska 1993).


� Id.


� Kelley v. Sonic Cable Television, 3AN 89-6531 CIV (Alaska Ct. of Appeals, February 2, 1991); Quirk v. Anchorage School District, 3AN-90-4509 CIV (Alaska Ct. of Appeals, August 21, 1991).
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