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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	DONALD E. HAUENSTEIN, 

                                                  Employee, 

                                                            Applicant

                                                   v. 

STATE OF ALASKA, 

 (Self-Insured)                                

                                                 Employer,

                                                             Defendant.
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)
	          INTERLOCUTORY

        DECISION AND ORDER

        AWCB Case No.  200017420
        AWCB Decision No.  03- 0042 

         Filed with AWCB Anchorage, Alaska

         February 21, 2003


       On January 22, 2003, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (Board) heard the employee’s appeal of the Reemployment Benefits Administrator (RBA) Designee’s November 25, 2002, denial of reemployment benefits.  The employee appeared by telephone and on his own behalf.  The employer/insurer was represented by Becky McLoud, Senior Claims Examiner for Pacific Claims, Inc.  We closed the record at the conclusion of the hearing.  

ISSUES

      1.   Was the employee’s appeal of the RBA Designee’s denial of benefits timely?

      2.   Did the RBA Designee abuse her discretion in determining the employee not eligible for reemployment benefits under AS 23.30.041(e)?

         3.   Is the employee entitled to modification of the RBA Designee decision under AS 23.30.130?

SUMMARY OF THE EVIDENCE

          The employee worked for the State of Alaska Department of Fish and Game as a pilot.  On August 29, 2000, the employee crashed his light plane while conducting stream surveys near Chignik on the Alaskan Peninsula.
  As a result of the accident, his right femur was shattered and his left ankle was fractured and displaced.  He also suffered a neck strain.

            The employee underwent emergency treatment at a hospital in Kodiak and then was transported to Providence Hospital in Anchorage where he underwent extensive surgery.  Part of the surgery involved placing a rod in the employee’s right leg to correct his comminuted fracture.  Surgery was also required to reposition his left ankle.  He was released from the hospital three and a half months later.  During the following months, he recuperated in Alaska and in California. He spent six months in a wheelchair.  

            After the period of recuperation, the employee’s condition stabilized but he still had physical limitations which he described as “…residual limits and deficits in my physical abilities and stamina due to pain, severe fractures & residuals-decreased motor strength, atrophy, decreased range of motion, postural limits, exertional limits, limited amount of stand/walk…pain.”

               Review of his medical records indicates that he saw numerous physicians over the course of his recovery.  While in Alaska, he saw Bret Mason, D.O., late in 2000.
  Dr. Mason referred him for physical therapy.
  In December, 2000, he went to California for further recuperation.  There, he began seeing Malcolm Ghazal, M.D., an orthopedic surgeon, in Fresno, California. He saw the employee on December 13, 2000, to provide an orthopedic consultation for the insurer.  His impression was: 

                Neck strain, status post an airplane accident. Neurological signs that have not been 

                addressed in the past.  These include a feeling of nausea or dizziness with rapid

                movements.  Right femur fracture with a markedly delayed union.  Early callus

                is noted around the hematoma in an eggshell pattern.  There is no evidence of

                callus deposition distally.  Markedly weak quads with atrophy of the 

                musculature.  Status post vascular procedures because of involvement of the

                deep femoral artery in the mid thigh area.  Left talus fracture which may or may     

                not be healing.  Ankle laxity and instability as noted, with ligamentous laxity.

                Not yet permanent and stationary.

He recommended neurological consultation regarding the employee’s neck, physical therapy and a muscle stimulator for the right quadriceps.
       

        Dr. Ghazal continued to treat the employee from December 2000 until August 2002.  

Dr. Ghazal referred the  employee to Jeryl Wiens M.D., for intermittent numbness of the fingers in his left hand.  Her impression was “cervical spine dysfunction, status post flexion/extension injury.”  Dr. Wiens scheduled further x-rays and electrodiagnostics.

These tests were suggestive of left carpal tunnel syndrome but showed no evidence of left upper limb cervical radiculopathy or peripheral neuropathy.
 On May 25, 2001, the employee underwent  magnetic resonance imaging (MRI) of the cervical spine.  The result showed  disc degeneration.
  His cervical spine problem was further assessed by Christopher Mohr, M.P.T of Barrows Training and Education Physical Therapy in Fresno.  He concluded “Patient appears to have pain and functional loss secondary to degenerative changes of the cervical spine.”
  

           The employee continued with physical therapy and made gradual continuing progress in his recovery.  In Dr. Ghazal’s October 31, 2001 letter to Becky McCloud, he reported that the employee was slowly improving but “not yet permanent and stationery.”
  In another letter to Ms. McCloud dated February 20, 2002, Dr. Ghazal confirmed the employee’s continuing improvement and noted that the employee wanted to return to flying but “…he certainly has significant physical limitations from his crash.”
  Dr. Ghazal’s April 1, 2002, report noted that the employee was “improving slowly” but “not yet permanent and stationery.”

In Dr. Ghazal’s last report regarding the employee on August 5, 2002, he stated that although the employee had residual subjective and objective limitations, he was medically stable and could return to work as a pilot.
  He reviewed the “Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles” or SCODDOT definition for Commercial Airline Pilot and found that the employee could perform the Commercial Airplane Pilot job.

             A reemployment benefits eligibility evaluation application for the employee was filed by Ms. McCloud by letter dated December 11, 2001. The employee was seen by a rehabilitation specialist, Thomas C. Dachelet,  Gould-Najarian Counseling Services, Fresno, California.  He interviewed the employee and reviewed his physical condition with Dr. Ghazal.  He noted that although the employee was not yet physically stable, the employee expressed a desire to return to a pilot position with the State of Alaska.  Mr. Dachelet noted:  

                      I have been in contact with Mr. Rod Campbell [with the employer] who                

                      indicates that a return to work is not possible given the financial hiring freeze

                      that exists at this time and further in the absence of a permanent and

                      stationary finding it is not possible to determine whether or not a return

                      to work would in any event be possible.

Mr. Dachelet reported that medical stability had not yet been determined as of April 2, 2002.  He recommended that based on Dr. Ghazal’s approval for the employee to work as a commercial airline pilot, reemployment benefits should be denied.
 

            After receipt of Mr. Dachelet and Dr. Ghazal’s reports, the RBA Designee issued a letter dated November 25, 2002, denying reemployment benefits to the employee.  It stated, in part:

                        Thomas Dachelet reports that Dr. Ghazal has indicated that your

                        predicted permanent capacities are as great as those required of

                        your job at time of injury.  You are able to work in that occupation.

                        Your adjuster also submitted a letter from Dr. Ghazal noting you are capable 

                        of returning to work as a pilot.   

                        If you disagree with my decision that you are not eligible for

                         reemployment benefits, you must complete  and return the

                         attached Workers’ Compensation Claim (Form #7-6106) within        

                        10 days of  receipt of this letter.  Please pay particular attention

                         to section 24(g).  If you do not request review of my decision

                         within the 10-day period, the decision is final.

         The employee appealed the RBA Designee’s denial of reemployment benefits on December 13, 2002.  The employee explained that his appeal was more than ten days after the denial letter because the denial letter was sent to his address in California although  the employee has relocated to Alaska.  By the time the letter was forwarded to him, he received it on December 3, 2002.  Under these circumstances, he maintains he did file an appeal ten days from the date he received the denial letter.  In the alternative, he asks that the Board accept his explanation as to why the appeal was filed late and find good cause exists under 8 AAC 45.062(b).  There is no evidence that the employee advised the Board of his change of address from California to Alaska until after his receipt of the RBA denial letter.

          At the time of the hearing, the employee testified that although he could work as a pilot, he has difficulties performing the physical duties related to pilot work including transporting gear to and from the plane. Some of the items he must load and unload are heavy, i.e. a 100 pound propane tank. Given the nature of the work, the employee must perform these ancillary duties as there is no one else available to help him with the loading and unloading process as he often works in isolated locations.    At the time of the RBA eligibility evaluation, the employee was engaged in continuing physical rehabilitation efforts to overcome his limitations and to maximize his physical capabilities.  He did not raise the loading issues with Dr. Ghazal or Mr. Dachelet as he was not aware of the extent to which they would be a problem until he actually returned to Alaska and tried working as a pilot again.  

           The employee also experiences problems with standing on concrete due to sensory loss in his left foot due to his injuries.  Since he relocated from California to Alaska, he has made efforts to work as an aircraft mechanic but his problems with standing on concrete make it difficult for him to perform mechanic work.      

            The employee maintains that although he can still fly an airplane, the jobs he would be required to perform entail more physical demands than simply working as a pilot.   It is 

these ancillary physically demanding aspects of the pilot job  that he cannot do.

            In response to the employee’s testimony, the employer noted that a combined job description would more properly describe what the employee is required to do when flying as a pilot in remote areas in Alaska.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.  TIMELINESS OF THE APPEAL
         AS 23.30.041(d) concerns deadlines applicable to the RBA application process.  It states, in part:

Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee’s eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110. 

             8 AAC 45.063 concerns computation of time.  It states:

(a)  In computing any time period prescribed by the Act or this chapter, the day of the act, event, or default after which the designated periods of time begins to run is not to be included.  The last day of the period is included, unless it is a Saturday,Sunday or a legal holiday, in which case the period runs until the end of the next day which is neither a Saturday, Sunday nor a holiday.

(b)  Upon petition by a party and for good cause, the board will, in its discretion, extend any time period prescribed by this chapter.        

          Applying the rule to the facts of this case, we find that the employee’s appeal is untimely.  Although the employee relocated to Seward, Alaska sometime after August, 2002, he did not advise the Board of his Alaska address and that he wanted it used for purposes of communicating with the Board until after he received the RBA denial letter. Since the denial letter was sent to the employee’s California address and then forwarded to his Alaska address, the employee did not receive it until December 3, 2002.  8 AAC 45. 060(b) provides that “service  by mail is complete at the time of deposit in the mail if mailed …to the party at the party’s last known address…if a right may be exercised or an act is to be done, three days must be added to the prescribed period when a document is served by amil.”  Under the rule, the employee had until December 7, 2002
 to file his appeal.  As he faxed his appeal on December 13, 2002, we find that his appeal was untimely. The delay in his receiving the RBA denial letter was caused in this case by the employee’s not advising the Board of his current address.  His appeal must be denied and  dismissed as untimely.

II.  MODIFICATION OF AWARD UNDER AS 23.30.130
 
Under AS 23.30.130, the Board has authority to review prior orders where mistake of fact is alleged to have occurred. The statute provides, in part:

           

(a) Upon its own initiative, or upon the application of any party in interest on     

                         the ground of a change in conditions, including for purposes of AS 

                         23.30.175, a change in residence, or because of a mistake in its 

                         determination of a fact, the Board may. Before one year after the

                         date of the last payment of compensation benefits under AS

                         23.30.180, 23.30.185, 23.30.190, 23.300.200, or 23.30.215, whether or not a 

                         compensation order has been issued, or before one year after the rejection

                            of a claim, review a compensation case under the procedure prescribed 

                            in respect of claims in AS 23.30.110.  Under AS 23.30.110 the Board

                         may issue a new compensation order which terminates, continues, 

                         reinstates, increases, or decreases the compensation, or award compensation.     

We have previously held that we may review any aspect of a case under AS 23.30.130(a) if 

the statutorily listed conditions exist.

         Although the employee did not file a timely appeal of the RBA Designee’s decision under AS 23.30.041(d), we have the discretion, under AS 23.30.130(a), on our own initiative, to review this matter within a year from rejection of a claim.
  The employee’s appeal of the RBA denial in this case falls within the one year limitation of AS 23.30.130(a). The basis for the review in this case is the existence of a mistake of fact with regard the employee's proper job description.  We will treat the employee’s appeal as a petition for modification of the RBA decision denying reemployment benefits.

III. STANDARD OF REVIEW

        Regardless of our procedural ruling, we will still analyze this matter for abuse of discretion on the part of the RBA Designee.  Under AS 23.30.041(d), we must uphold a decision of the RBA absent “an abuse of discretion on the administrator’s part.”  The Alaska Supreme Court has stated abuse of discretion consists of “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.”
  Additionally, an agency’s failure to properly apply the controlling law may also be considered an abuse of discretion.
  

In the Administrative Procedure Act, the legislature provided another definition to be used by the courts in considering appeals from administrative agency decisions: 

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence…If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence or (2) substantial evidence in light of the whole record.

On appeal to the courts, our decision reviewing the RBA Designee’s determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  The Board’s concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review of an RBA Designee’s determination.  

           Applying a substantial evidence standard, a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order… must be upheld.”
  

IV.  ELIGIBILITY FOR REEMPLOYMENT BENEFITS UNDER AS 23.30.041

           AS 23.30.041 provides, in part:

(e) An employee shall be eligible for benefits under this section upon the employee’s written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee’s job as described in the United States Department of Labor’s, “Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles” for:

(1) the employee’s job at the time of injury; or

(2) other jobs that exist in the labor market that the employee has held or received training for within ten years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the 1993 edition of the United States Department of Labor’s “Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles.”

         We now consider whether the RBA Designee’s decision is supported by substantial evidence.
  Substantial evidence is that which a reasonable mind, reviewing the record as a whole, might accept as adequate.
  If, in light of the record as a whole, we find the RBA Designee’s decision is not supported by substantial evidence, we will conclude the RBA Designee abused her discretion and remand the matter for reexamination of the record and necessary action.

         Determining whether an abuse of discretion has taken place is aided by our practice of allowing additional evidence into the record at the hearing.  This practice is based on the rationale expressed in several superior court opinions addressing that issue on appeal of our decisions following the hearings.
 Nevertheless, our regulation, 8 AAC 45.070(b)(1)(A), states the Board will not consider additional evidence, if the party offering that evidence has failed to exercise reasonable diligence in developing and presenting that evidence.

of a claim, review a compensation case under the procedure prescribed


In this case, we find that the employee was not aware of the extent to which his physical limitations prevented him from working as a pilot until he came back to Alaska and made actual efforts to try working as a pilot again.  It was at this point the employee determined his residual limitations kept him from working as a pilot.  Under these circumstances, the employee’s new evidence as to his capabilities and limitations is not barred under the due diligence standard of 8 AAC 45.070(b)(1)(A).    

             Reviewing the RBA Designee’s decision in this matter, it is clear that the rehabilitation specialist, Mr. Dachelet and Dr. Ghazal considered only the job requirements for a commercial airplane pilot in determining that the employee’s predicted permanent physical capabilities are as great as those of his job at the time of injury.  We find that the job description utilized in the eligibility determination did not accurately reflect the employee’s job at the time of injury.
 The eligibility evaluation failed to consider the combination of duties required for working as a pilot of small planes in Alaska. Based on our review of the record, we find that pilots working in an Alaska rural setting must be able to transport and load heavy items on and off the plane.  The eligibility evaluation should have considered more than one job description in assessing the employee’s ability to return to his job at the time of injury.  Because the rehabilitation specialist’s information was incomplete, the RBA Designee was not presented with a complete and accurate picture of what is required to work as a pilot in rural Alaska.  At best, the job description for a commercial airplane pilot presents only a partial view of a pilot’s responsibilities in a rural Alaska setting.  We find that the description of working as a pilot in a remote setting may require consideration of several job descriptions not only related to pilot but also to such job categories as baggage handler.  Because the determination of what job descriptions to use is particularly within the expertise of the RBA, we do not suggest which job descriptions would be appropriate in this case.  Rather, we remand the matter for an appraisal of the duties and appropriate job descriptions associated with the employee’s  position.  

          As a mistake of fact occurred as to the proper job description to use in describing the employee’s previous pilot job and because the employee has new evidence to submit regarding his capabilities which was not previously evaluated by the RBA Designee, we will remand the decision back to the RBA to address the employee’s eligibility.      

ORDER

          The employee’s appeal is denied and dismissed as untimely.  The employee’s appeal is treated as a petition for modification and granted under AS 23.30.130.  The decision of the RBA Designee is remanded for consideration of the employee’s eligibility under AS 23.30.041(e).

Dated at Anchorage, Alaska this 21st day of  February, 2003.
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Marc Stemp, Member
APPEAL PROCEDURES


This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of DONALD E. HAUENSTEIN employee /applicant; v. STATE OF ALASKA, employer/ self insured, defendant; Case No. 200017420; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this          day of February, 2003.

                             

   _________________________________

      




                      Shirley Debose, Clerk
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� Workers’ Compensation Claim dated 12-10-02.


� Id.


� Dr. Mason  October 31, 2000 and  November 2, 2000 reports.


� Dr. Mason  November 21, 2000 physical therapy referral.


� Dr. Ghazal December 13, 2000 letter.


� Dr. Wiens April 6, 2001 report.


� Dr. Wiens April 11, 2001 report.


� Theresa Chan, M.D., Fresno Imaging Center  May 29, 2001 report.  Dr. Wiens concluded  the test results showed broad based disc bulge from C3 through C7 resulting in some mild to moderate central as well as bilateral foraminal stenosis at multiple levels.


�  Christopher Mohr June 5, 2001 report.


� Dr. Ghazal October 31, 2001 letter.


� Dr. Ghazal  February 20, 2002 letter.


� Dr. Ghazal April 1, 2002 report.


� Dr. Ghazal August 5, 2002 report.


� Job classification  for Airplane Pilot, Commercial signed by Dr. Ghazal 4/1/02.


� Mr. Dachelot 4-2-02 letter.  His reference to lack of medical stability was correct as of the date of his letter.  Later, in his letter of August 5, 2002, Dr. Ghazel opined that the employee was medically stable.  


� The employee testified that while working as a pilot for the Department of Fish and Game, he was required to transport mechanical parts as he was responsible for maintenance of aircraft at remote locations.  He also transportated  such items as supplies, food, freight, research equipment and fuel in 5-6 gallon containers.


� On October 25, 2002, Sean Johnston, M.D. reviewed the employee’s complaints concerning right leg pain, left ankle pain, left foot tingling and left hand tingling.  He noted that the employee has left ankle pain with weightbearing as well as nonweightbearing activity.  He also noted pain, weakness, atrophy and decreased motion in his right leg.  His right leg is 18 mm shorter than his left.  His “muscles do not ever seem to get the message from his brain to work and he notes that his leg will buckle unexpectedly.” Dr. Johnston found a  9 % whole person impairment based on the totality of his injuries.  See Dr. Johnston October 25, 2002 report.  


� Allowing three days for mailing plus the ten days allowed for appeal in AS 23.30.041(d).
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� Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978).


� Yahara v. Construction & Rigging, Inc., 851 P.2d 69 (Alaska 1993).


� Id.


� Kelley v. Sonic Cable Television, 3AN 89-6531 CIV (Alaska Ct. of Appeals, February 2, 1991); Quirk v. Anchorage School District, 3AN-90-4509 CIV (Alaska Ct. of Appeals, August 21, 1991).


� Kin v. Norcon, AWCB Decision No. 99-0041 (March 1, 1999); Lemire v. B & R Construction, AWCB Decision No. 99-0019 (January 28, 1999); Buxton v. Cameron Corporation, AWCB Decision No. 99-0005 (January 8, 1999).


� In Gonzales v. Ketchikan Pulp Co.,  AWCB 98-0228 (September 3, 1998), the Board upheld consideration by the RBA of more than one SCODDOT job description where to do so reflects the actual real-life demands of the employee’s job at the time of injury.  The Board further found that to do so promotes the legislative purposes of predictability, objectivity and cost reduction.
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