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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                                               Juneau, Alaska 99802-5512

	VINCENT J. BRENNAN, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

FLOWLINE OF ALASKA,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO.,

                                                  Insurer,

                                                            Defendants.
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	          FINAL DECISION AND ORDER

        ON REMAND

        AWCB Case No.  199904685
        AWCB Decision No.  03 - 0043

         Filed with AWCB Fairbanks, Alaska

         on February 24th , 2003


We heard the employee’s claims for a compensation rate adjustment, attorney fees and legal costs on remand from the Alaska Superior Court,
 in Fairbanks, Alaska on January 30, 2003.  Attorney Michael Jensen represented the employee.  Attorney Richard Wagg represented the employer and insurer (“employer”).  We held the record open to receive a revised affidavit of attorney fees and legal costs, and a response from the employer, by February 7, 2003.  We closed the record when we next met, February 13, 2003.

ISSUE
1.
What is the employee’s compensation rate under AS 23.30.220?

2.
What attorney fees and legal costs under AS 23,30.145(b) are attributable to securing penalties for the employee under AS 23.30.155(e)?


CASE HISTORY AND SUMMARY OF THE EVIDENCE

The employee injured his back unloading pipe while working for the employer as a pipefitter on dispatch from Laborer’s Union Local 942 on March 5, 1999.  He suffered disc herniations at L3-4 and L4-5.
  The employer accepted the compensability of the employee’s injury, and provided medical benefits, temporary total disability (TTD) benefits, permanent partial impairment (PPI) benefits, and reemployment benefits.  Orthopedic surgeon Nate Simpson, M.D., performed an L4/5 laminectomy and discectomy surgery on July 5, 1999.

The employer adjusted the employee’s weekly compensation rate several times, classifying it as seasonal or temporary work under AS 23.30.220(a)(6).  The employer adjusted the employee’s weekly compensation rate to $209.08 on March 23, 2000, based on a gross weekly wage of $282.69 in 1998, and asserted an $7,005.81 overpayment.  The employee filed Workers’ Compensation Claims on April 28, 1999, and December 16, 1999, requesting to have his compensation rate recalculated under AS 23.30.220(a)(4)(A), treating his work as permanent employment, and including employer health and pension contributions in his gross weekly earnings.   He also requested penalties, interest, attorney fees and legal costs.  In an Answer dated January 18, 2000, the employer agreed to include the employer’s health benefit contributions into the employee’s gross weekly wages, but continued to deny the adjustment for full-time work and the adjustment for pension benefits.  We heard the employee’s claim on May 18, 2000.

At the hearing on May 18, 2000, the employee testified he began working with the Laborers’ local in 1975, and has stayed on the “A” list ever since.  He testified he temporarily stopped his union work in 1997 and 1998 to build and sell a home.  He performed some non-union work in 1998, which the employer is using to establish his compensation rate.  He testified he returned to his union-dispatched work and was sent to work for the employer in November 1998.  He testified he received a layoff notice from the employer on April 25, 2000, but that he intended to go north to work on the Alpine project when the Fairbanks work ran out.  He testified he intended to work as many hours as possible as a Laborer for the next eight years to build his pension.  He then planed to retire.  He testified he had been laid off and recalled by the employer four times between November 1998 and the time of his injury, but he generally worked full-time during that period.   He testified that during the summer he was able to work in the Fairbanks area, but that in the winter the work was available on the North Slope.

The Business Manager of Laborers’ Local 942, Joe Thomas, testified that the employee was working for the employer on the Alpine project when he was injured.  He testified the employer and other companies on the project are still employing Laborers.  Mr. Thomas testified concerning several union records documenting the employee’s union dispatch hours for the fiscal years 1993 through 1999.  He testified work had been plentiful in the 1970’s, slowed down in the 1980’s, and had picked up again in the 1990’s.  He testified the employee is on the union “A” list, and that union members on that list work between 1300 and 1500 hours per year on the average, and that the employee's work history was generally consistent with that pattern.  He testified the employer paid the employee $22.00 per hour, as well as providing $2.48 per hour for health benefits, and $4.21 per hour for the employee’s vested union pension benefits.  The dispatch records indicate the employee worked:


1,143.0 hours in 1993


1,157.0 hours in 1994


1,466.8 hours in 1995


1,939.5 hours in 1996 


     22.0 hours in 1997

0 hours in 1998 and 


   722.0 hours in 1999, before his work injury.

Carol Steele, the employer’s office manager, testified the employee was a good worker.  She testified the employee was dispatched to work for them on this project on March 3, 1999, and that all of the Laborer’s union employees dispatched to work on that project were laid off as of May 1, 1999.   She testified the employer had recalled a core of the Laborers to work at the end of August 1999, and that five of them are working for the employer at the time of the hearing. 

Madeline Rush, the employer’s insurance adjuster, testified that the employer calculated compensation based on the employee’s 1998 earnings because the specific job for which the employee had been hired was to last no more than four weeks.  She testified the employer initially did not include the employee’s pension or health benefit contributions into the compensation calculation, but that the pension benefits were added on June 18, 1999, based on union records received on June 14, 1999.  She asserted the statute does not require the employer to consider those pension contributions when establishing a compensation rate.

At the hearing on May 18, 2000, the employer argued the employee was a temporary and seasonal worker as defined in AS 23.30.220(c)(1), working a short call for the employer, and his compensation rate was accurately and fairly calculated under AS 23.30.220(a)(6) based on his 1998 earnings.  It also argued that pension benefits can be voluntarily added to the gross weekly wage calculation by the employer, but we do not have the authority to require the employer to add those contributions.  

At the hearing on May 18, 2000, the employee argued his compensation rate should be adjusted, based on permanent employment with gross weekly earnings of $893.75, including weekly employer health contributions of $85.50 and weekly employer pension contributions of $120.79.  The employee contended his 1998 wages do not accurately reflect his normal yearly earnings.  He argued he began working for this employer in November 1999, and would have continued working with this employer, or another, on the same project.  Consequently, he contends, his compensation rate should be determined under AS 23.30.220(a)(4)(A), based on his best 13 week period during the 52 weeks preceding his injury.  The employee also argued he is due a penalty, interest, attorney fees and costs.  

We issued several preliminary decisions and orders on this case.
  Ultimately, in AWCB Decision No. 00-0191 (September 1, 2000), we found the employee had a reasonable expectation of working on an ongoing basis with this employer, or other similarly-situated employers, year-round, with intermittent seasonal slowdowns and weather interruptions.  In attempting to apply the specific facts of the employee's work to the statutory scheme of AS 23.30.220, we found the employee's work would be most accurately characterized as ongoing, hourly work, and not as exclusively seasonal or temporary.  We found the record reflects the employee actually worked for this employer from some time in November 1998 through the beginning of March 2000, a period slightly exceeding the 13-week period required by AS 23.30.220(a)(4)(a).  Even though there were interruptions during that period for bad weather, we found those interruptions were consistent with the nature of the work the employee performs.  Consequently, considering the specific facts of this case, we found that AS 23.30.220(a)(4)(A) is the appropriate section to apply in determining the employee’s compensation rate.  Using the actual hours worked and pay received during a 13 week period would address the employer’s concern that the employee’s compensation should not be calculated as if he worked 2080 hours per year.  Based on the preponderance of the available evidence, we found AS 23.30.220(a)(4)(A) fairly accounts for the employee's expected earnings during the period he has received TTD and PPI benefits.   

We concluded the employee is due a compensation rate adjustment under AS 23.30.220(a)(4)(A).  We directed the employer to calculate the employee’s compensation rate based on the amount that the employee earned during the 13 consecutive calendar weeks most favorable to the employee within the 52 weeks immediately preceding the injury, and dividing this sum by 13.  We awarded interest on all late-paid benefits under 8 AAC 45.142, reasonable attorney fees of $7,116.50, paralegal costs of $1,620.00, and other legal costs of $482.54 under AS 23.30.145(b).
  We denied the employee's claim for a 25 percent penalty under AS 23.30.155(e).
 

The employer appealed our decisions, and on December 28, 2000, the Superior Court issued a Stay of our Order, “as to the lump sum award.”
  However, the Court also stated, “This does not affect the ongoing additional periodic benefits awarded by the board,” as of September 1, 2000.

The parties agreed the employee’s new compensation rate under the terms of our decision and order is $591.61, increased from a weekly rate of $241.59. Although the employer began paying at this higher rate, it also claimed an offset against the stayed amount and reduced the employee’s weekly benefits by 20%, or $193.27, under AS 23.30.155(j).  The employee claimed this offset amount, penalties, fees, interest, attorney fees and legal costs.  We heard the parties’ dispute over these issues on January 18, 2001.

In our decision and order of January 24, 2001,
 we again found the employee's GWE and compensation rate AS 23.30.220(a)(4)(A) did not produce results that were manifestly unfair and inaccurate reflections of what this injured worker could reasonably be expected to earn during the period of his disability.  In light of the court’s directive in Gilmore v. The Alaska Workers' Compensation Board, 882 P.2d 922, 929 (Alaska 1994), we found AS 23.30.220(a)(4)(A) fairly accounts for the employee's expected earnings during the period he has received TTD and PPI benefits.   We ordered the employer to reinstate weekly compensation payments at the full rate of $591.61, without offset, pay the employee's claim for a 25 percent penalty under AS 23.30.155(f) on all late-paid compensation, pay the employee interest on all late-paid benefits under 8 AAC 45.142, and pay the employee attorney fees and costs.

The employer appealed this decision and order, as well.  The employee cross-appealed concerning our denial of a penalty.  All the appeals were combined.  The Honorable Sen Tan, of the Third Judicial District Alaska Superior Court affirmed our decisions on June 24, 2002.
  The court found substantial evidence to support our factual findings,
 and found a reasonable basis for our legal interpretations.
   

The employer filed a motion for reconsideration with the court, based on the Alaska Supreme Court decision in Dougan v. Aurora Electric, Inc.,
 which was issued shortly after the Superior Court’s decision in the instant case.  The Superior Court issued an Amended Decision
 on July 26, 2002, recognizing that the Supreme Court in Dougan ruled that “the Gilmore standard is not applicable to the revised [i.e. current and applicable] statute,”
 and finding that we relied on the (incorrect) Gilmore fairness standard.  The Superior Court vacated its June 24, 2000 decision, and remanded the case to us to determine whether the employee was an hourly, rather than a temporary worker for purposes of compensation, in light of the Supreme Court ruling in Dougan.
  The Superior Court reaffirmed our denial of the employee’s claim for a penalty.

The employee moved from Alaska back to his home in Ireland.  At the employer’s request, Stephen Marble, M.D., and Christopher Uchiyama, M.D., evaluated the employee on June 26, 2001 in Salt Lake City, Utah.  In their employer’s independent medical report (“EIME”), Drs. Marble and Uchiyama recommended no additional treatment, and reported the employee’s physical capacities were sufficient to release him to a training program.
  The employee returned to Ireland, where he underwent an (unsuccessful) reemployment plan for computer applications and programming from February 10, 2001 until March 24, 2002.  On August 5, 2002, the employer controverted further compensation based on the report of Drs. Marble and Uchiyama.
 

On September 24, 2002, the employee’s treating physician in County Donegal, Ireland, Fionna Quinn, M.D., reported the employee suffered a worsening of his disc problem, with radiation down his right leg.  She found he was not medically stable.
  On October 16, 2002, Raymond Kerr, M.D.,
 reported the employee was unable to work full-time or participate in vocational rehabilitation.  He reported the employee was taking Vioxx and Distalgesic, had been undergoing physical therapy, and had been referred to orthopedic surgeon Fintan Shannon, M.D., who referred the employee to a pain specialist.
  In a report on November 25, 2002, Majella Grealish, M.D.,
 indicated the employee “is not fit to travel to USA.”
  A December 14, 2002 report from J. Meyler, D.O., indicates the employee is generally unable to sit for more than 10 minutes and unable to travel any distance.

On November 27, 2002, the employer controverted further compensation based on the employee’s failure to attend an EIME with Dr. Marble in Salt Lake City, Idaho.
  The employer had Dr. Marble conduct an EIME records review.  Dr. Marble reported he could find no objective basis for the employee’s inability to travel, and found him still medically stable.

The employee filed Workers’ Compensation Claims on October 10, 2002 and December 3, 2002; claiming benefits under AS 23.30.041(k) from March 25, 2002 through September 8, 2002; and claiming TTD benefits from September 9, 2002 through the present.  

In a prehearing conference on January 15, 2003 the Board Designee confirmed a hearing on January 30, 2003 on the issues of (1) the Superior Court remand of the compensation rate, (2) the collateral issue of the apportionment of the award of the employee’s attorney fees to identify those fees and costs due on the (court-affirmed) pension and health / welfare compensation increase, (3) whether the employee must travel to the U.S. for an EIME, and (4) whether to order an SIME based on a records review.
 

At the hearing on January 30, 2003, and in its brief, the employer asserted we must look at the employee’s employment on the day of injury,
 not at the type of work being performed, and that we have no choice but to find he was a temporary employee.  The employer cautions us that we can no longer apply the fairness test of Gilmore, but must presume the current statute is applicable.  It argued the employee’s work fits squarely within the definition of temporary employment at AS 23.30.220(a)(6).  It argued the employee has worked less than half-time (in terms of hours per year) for 16 of the last 24 years, so compensation under AS 23.30.220(a)(4)(A) would be unreasonable.

The employer also argued Dr. Marble’s medical record review indicated the employee can travel.  It offered to fly the employee first class to Salt Lake City, Utah for his EIME examination.  It argued it has a right under AS 23.30.095(e) to an in-person examination of the employee by the same EIME physicians it previously used.  It additionally argued the medical disputes between the treating and EIME physicians necessitated an in-person SIME.

The employer argued that no more than 10 percent of the employee’s attorney fees should be attributed to the work securing a compensation rate increase based on the employee’s pension and health / welfare benefits.  The employer notes that these compensation increases were made before the first hearing on the employee’s claims.

At the hearing on January 31, 2003, and in his briefs, the employee argued his work was not exclusively temporary, and so AS 23.30.220(a)(6) cannot be used to calculate his compensation rate.  He asserted the parties stipulate that his work was not seasonal.  He contended he was an hourly worker and AS 23.30.220(a)(4)(A) is the subsection that actually fits the fact-pattern of his work.  He notes that the Phoenix Logging case relied upon by the employer actually dealt with seasonal work, not temporary work, and sheds no light on the instant case.  Even if we should find that AS 23.30.220(a)(6) applies, he argues we should use the current version of that section of the statute, not the version in effect at the time of the injury.

The employee indicated that he moved back to his home in Ireland more than a year ago.  The employee argued his treating physicians have restricted his travel, and it is unreasonable to require him to take intercontinental flights when adequate medical evaluation is available in Ireland, or even London.  It requested that we order the EIME examination to be based on a record review or take place in the British Isles.

The employee noted his original weekly compensation rate was $185.00.  When credit was given for his pension benefits, the compensation rate increased to $209.08.  When his health and welfare benefit was included, the compensation rate increased to $241.59.  When his work was recognized as hourly, the compensation rate increased to $591.61.  He argued the employer appealed the pension-based compensation rate increase to the Superior Court, necessitating ongoing defense of that increase.  He argued that securing an increase in his compensation rate for the pension and health / welfare contributions significantly augmented his benefits.  He argued that 30 percent of the awarded attorney fees and costs should be attributed to that increase.  

At our direction, the employee filed an updated affidavit of attorney fees and a breakdown of those fees and costs on January 31, 2003.  These documents indicated the employee incurred $1,670.00 in fees and costs in proceedings before us from August 10, 2000 through September 27, 2000.  The documents also detailed the employee’s attorney fees and costs in the Superior Court proceedings.  The documents claim the employee incurred $16,300.00 in attorney fees (65.6 hours x $250.00 per hour) and $1,428.00 in paralegal assistant costs (13.6 hours x $105.00 per hour) and $419.23 in other legal costs from July 3, 2002 through January 31, 2003.  We closed the record when we next met, February 13, 2003.   


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
SCOPE OF THE REMAND
In general, we do not have authority to decide or act in a way contrary to a decision by the Alaska Supreme Court, or the superior courts.
  Because the superior courts lack jurisdiction to make an initial determination of entitlement to benefits under the Alaska Workers’ Compensation Act, we bear the responsibility to decide issues of compensability.
  Once the courts have remanded a case to us, the court’s decision is the controlling law of the case.
  In the case before us, The Alaska Superior Court affirmed our decisions on June 24, 2002.
  The court specifically found substantial evidence to support our factual findings,
 and found a reasonable basis for our legal interpretations.
  In the court’s July 26, 2002 Amended Decision,
 it found that the Gilmore fairness legal standard is not now applicable to AS 23.30.220 and remanded the case to us to apply the legal standards from Dougan in determining whether the employee should be compensated as an hourly, rather than a temporary worker.  Accordingly, we will apply the Alaska Supreme Court rationale in Dougan as the legal standard in determining the employee’s compensation rate under AS 23.30.220.  

We note the Superior Court found substantial evidence to support our findings of fact in its June 24, 2002 decision, and it did not reverse any of our findings of fact in its July 26, 2002 amended decision and remand.  We conclude we should exercise our independent fact finding authority in our re-examination of this case.

II.
COMPENSATION RATE UNDER AS 23.30.220
At the time of the employee's injury, AS 23.30.220(a) provided, in part:


Computation of compensation under this chapter shall be on the basis of an employee's spendable weekly wage at the time of injury.  An employee's spendable weekly wage is the employee's gross weekly earnings minus payroll tax deductions.  An employee's gross weekly earnings shall be calculated as follows. . .



(4)
if at the time of injury the

(A) 
employee's earnings are calculated by the day, hour, or by the output of the employee, the employee's gross weekly earnings are the employee's earnings most favorable to the employee computed by dividing by 13 the employee's earnings, not including overtime or premium pay, earned during any period of 13 consecutive calendar weeks within the 52 weeks immediately preceding the injury. . . .

(B) 
employee has been employed for less than 13 calendar weeks immediately preceding the injury, then, notwithstanding (1) – (3) of this subsection and (A) of this paragraph, the employee's gross weekly earnings are computed by determining the amount that the employee would have earned , not including premium or overtime pay, had the employee been employed by the employer for 13 calendar weeks immediately preceding the injury and dividing this sum by 13. . . .


(6)
if at the time of injury the employment is exclusively seasonal or temporary, then, notwithstanding (1)-(5) of this subsection, the gross weekly earnings are 1/50th of the total wages that the employee has earned from all occupations during the calendar year immediately preceding the injury. . . .

The Alaska Supreme Court has consistently held that a primary purpose of the various historical versions of our workers’ compensation law is to accurately predict what an injured worker's earnings would have been but for the worker’s injury.
  In Justice v. RMH Aero Logging, Inc., the Court held that where past wage levels are an accurate predictor of losses due to injury, the Board must apply the statutory formula unless there is substantial evidence that past wage levels will lead to an irrational award.
  

In Gilmore v. Alaska Workers’ Compensation Board,
 the Alaska Supreme Court declared former AS 23.30.220 to be in violation of the equal protection clause of the Alaska Constitution, as applied in that case, because the formula would result in substantially different compensation rates for similarly situated claimants.
  In 1995, the legislature rewrote AS 23.30.220 in response to the Court’s decision in Gilmore, giving that section of the statute its present form.  In a recent decision, Dougan v. Aurora Electric Inc.,
 the Alaska Supreme Court noted:  

The holding in Gilmore is largely based on the fact that wage determinations under the prior version of the statute based compensation rates exclusively on the average wage earned during a period of over a year without providing an alternate approach if the result was unfair.  The amended version of AS 23.30.220 corrects that problem by providing a variety of formulas for differing employment situations.  The board correctly applied the new version of AS 23.30.220(a) when it initially calculated Dougans [sic] compensation rate.  The amended statute closely follows the model law cited in Gilmore as an example of a statute that would not violate the Equal Protection Clause.

Reading the Court's directions in Dougan and Justice, in our decisions we presume the legislature intended to apply the provision of AS 23.30.220 that most closely fits the earnings fact-pattern in any given claim.   The parties must provide substantial evidence that applying the statutory formula does not accurately predict earning losses due to injury.
 

In the instant case, based on the documentary record and the testimony of the union business agent, we find that Laborers attempting to work full-time through the dispatch process worked an average of 1300 to 1500 hours per year in recent years.  The record reflects that the employee's hours over the years have been reasonably consistent with this pattern, except for 1997 through 1998 when he was building a house for resale. Based on the employee's testimony, we find the employee intended to return to full-time work through his union hall in the autumn of 1998.  The record shows the employee had already worked 770 hours in 1999 by the time of his injury in March. The hearing testimony reflects the employee was a good worker with valuable experience.  Based on the testimony of the employee and that of the Business Manager, we find the employee had a reasonable expectation of working on an ongoing basis with this employer, or other similarly-situated employers, year-round, with intermittent seasonal slowdowns and weather interruptions.

Based on the record, we find the employee's work over the years with the Laborer's union does not fit neatly or precisely into the scheme of the various classifications of work under AS 23.30.220.  However, we find the employee has made a continuous living from union dispatches for roughly 25 years.  Whether he was dispatched to short-term projects or long term work, he has been able to rely on that source of employment on a continuing basis.  

We note the record reflects the employee actually worked for this employer from some time in November 1998 through the beginning of March 2000, a period slightly exceeding the 13 weeks.  Even though there were interruptions during that period for bad weather, we find those interruptions were consistent with the nature of the work the employee performs. Based on the evidence in the hearing record, we cannot find the employee's work was "exclusively seasonal or temporary" under AS 23.30.220(a)(6).  Also, in light of the long-term pattern of the employee's work, we find basing compensation on the employee's 1998 earnings under AS 23.30.220(a)(6) is clearly not a rational predictor of the employee's potential earnings during his period of disability, violating the Court’s interpretation of AS 23.30.220 in Thompson v. U.P.S.
  In attempting to apply the specific facts of the employee's work to the statutory scheme of AS 23.30.220, we find the employee's work would be most accurately characterized as ongoing, hourly work.  Based on the preponderance of the available evidence, we find AS 23.30.220(a)(4)(A) most accurately predicts the employee's expected earnings during the period he has received TTD, PPI, and .041(k) benefits.     

Although the employer argues that applying AS 23.30.220(a)(4)(A) to the facts of this case would result in a compensation rate that reflects a period of relatively higher earnings and would be unreasonable, that criticism could be directed toward this subsection even when applied in the most conventional of situations.
   We are constrained to give effect to the legislative intent, and decline to find the legislature had an unreasonable intent in this statutory provision.
  We cannot find the employer has provided substantial evidence that this statutory formula does not accurately recognize the employee's earning losses due to injury.
  In accord with the Court's ruling in Dougan
 we find AS 23.30.220(a)(4)(A) applies to the specific facts of this case.

In accord with Dougan,
 we conclude the employee is due a compensation rate adjustment under AS 23.30.220(a)(4)(A).  We direct the employer to calculate the employee’s compensation rate based on the amount that the employee earned during the 13 consecutive calendar weeks most favorable to the employee within the 52 weeks immediately preceding the injury, and dividing this sum by 13.  

III.
TRAVEL FOR THE EMPLOYER’S MEDICAL EXAMINATION 

AS 23.30.095(e) provides, in part, that: "An examination requested by the employer not less than 14 days after injury, and every 60 days thereafter, shall be presumed reasonable . . . ."  Although the employer appears to be arguing it has an unfettered right to examination under AS 23.30.095(e), the plain language of the statute is that the employer's request is "presumed reasonable."  

The fundamental evidentiary burden for the parties is to produce affirmative evidence showing the employee’s work injury was, or was not, a substantial factor in causing the employee’s present symptoms.
  We take administrative notice that discovery of all types of medical evidence are readily granted by us, with a showing of a low threshold of relevance.
  

Based on the wording of AS 23.30.095(e), we hold that EIME arrangements must be “reasonable” to be enforced by an order.  In accord with the terms of that subsection, we must presume an EIME is reasonable if another had not been held within 60 days.  Also, our regulations at 8 AAC 45.090(d)(2)&(3) specifically require “reasonable” arrangements for out-of-town EIMEs.


In the instant case, the employee is claiming benefits for an injury involving L3-4 and L4-5 disc herniation, with radiating pain.  In his December 12, 2002 medical records review, Dr. Marble felt there is no objective basis for the employee being unable to fly.  Consequently, we find the employer’s request to have him examined by a two-physician panel in Salt Lake City appears reasonable.   In accord with AS 23.30.095(e), we presume the employer’s EIME request is reasonable.  

Nevertheless, in the letters and reports of the employee’s referral physicians, Drs. Grealish and Meyler, the employee’s travel is severely restricted.  His treating physician, Dr. Quinn reported his symptoms had significantly worsened, with radiating leg pain.  We find the opinions of the employee’s physicians provide substantial evidence, rebutting the presumption that the proposed EIME is reasonable.  In the absence of any other explicitly required burden of proof to show what is “reasonable” for purposes of AS 23.30.095(e), we conclude the employer must show the EIME is reasonable by a preponderance of the evidence, as is standard in administrative law proceedings.
 

Based on our review of the available record of the case, we cannot find it is reasonable to require the employee to fly to North America, when he is medically restricted from extensive travel. Based on the preponderance of the evidence available in the record, we find an EIME examination of the employee in the British Isles, or a written record review is reasonable.  Because the employee no longer lives in North America and is limited in his travel ability, the employer may transport its EIME physicians, arrange a telemedicine examination, select a new EIME physician in the British Isles, or have additional record reviews conducted.

AS 23.30.095(e) also provides for suspension, and possible forfeiture of benefits, providing, in part, 

If an employee refuses to submit to an examination provided for in this section, the employee’s rights to compensation shall be suspended until the obstruction or refusal ceases, and the employee’s compensation during the period of suspension may, in the discretion of the board … be forfeited.

Based on the preponderance of the evidence in the record, we find the employee is restricted from extensive travel by his physicians.  Accordingly, we find the employee did not refuse a reasonable EIME examination.  We conclude that neither suspension nor forfeiture are appropriate in this circumstance.

IV.
SECOND INDEPENDENT MEDICAL EXAMINATION 

AS 23.30.095(k) provides, in pertinent part:

In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board....

We have long considered subsections AS 23.30.095(k) to be procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage
 and Harvey v. Cook Inlet Pipe Line Co.
  Considering the broad procedural discretion granted to us in AS 23.30.135(a), we conclude we have wide discretion under subsection .095(k) to consider any evidence available when deciding whether to order an SIME to assist us investigating and deciding medical issues in contested claims.  To justify ordering an SIME under AS 23.30.095(k), the medical dispute must be "significant."
  If an SIME will not substantially assist us in deciding disputed claims, we may decline to order an examination.
  Further, according to the Alaska Supreme Court in Brown v. Alaska Worker's Compensation Board,
 once an SIME is completed, we may use our discretion in deciding whether to adopt the opinion of its SIME physician.  

Reviewing the medical record in this case, we find the employee has received a variety of examinations in the last few years, including a board ordered SIME.  From our review of the case file, we find the parties have developed a full and extensive medical record.   Although we do note disagreements in the opinions of the various physicians, we not the employer intends to have an updated EIME.  Because the EIME physician will be able to either examine the employee’s present condition or his current records, it is not clear that the employer’s physician will dispute the diagnosis and care of the employee by his caregiving physicians. Consequently, we will decline to exercise our discretion under AS 23.30.095(k) to order an SIME at this time.

Nevertheless, we will retain jurisdiction over this issue under AS 23.30.130.  If any disputes arise following the anticipated EIME, we direct Board Designee Stuller to reset this issue for hearing concerning whether or not to order an SIME in the British Isles, or by means of a record review, under AS 23.30.095(k).

V. ATTORNEY FEES AND LEGAL COSTS 


A.
APPORTIONMENT OF THE EMPLOYEE’S ATTORNEY FEES AND    



COSTS FROM AUGUST 10, 2000 THROUGH SEPTEMBER 27, 2000.

In a prehearing conference on January 15, 2003, the Board Designee recorded the parties’ request that we apportion the award of the employee’s attorney fees until the time of the case moving on appeal into the Superior Court.  We are specifically requested to identify those fees and costs due on the court-affirmed and now-accepted pension and health / welfare compensation increase.
 

Based on the available record, we find the employee’s initial weekly compensation rate was $185.00. Based on the inclusion of the employee’s pension benefits, the compensation rate increased to $209.08.  Based on the inclusion of the employee’s health and welfare benefits, the compensation rate increased to $241.59.  When his work was recognized as hourly and we ordered his compensation paid under AS 23.30.220(a)(4)(A), the compensation rate increased to $591.61.  He argued the employer appealed the pension-based compensation rate increase to the Superior Court, necessitating ongoing defense of that increase.  The employee asserted 30 percent of the fees and costs should be attributed to the pension based, and health / welfare based, compensation increases.  The employer argued that no more than 10 percent should be so attributed.

Given the resolution of several aspects of the compensation increase before our hearings, but the continued dispute (and resurrection of some disputes) over multiple aspects of the compensation in our hearings, and on appeal, we find it difficult to tease apart these fees and costs.  Nevertheless, based on the record we find that the employee’s compensation rate increased $56.59 per week from inclusion of his pension and health / welfare benefits in the compensation rate.  Consequently, approximately 14 percent of the employees final compensation rate increase resulted from inclusion of his pension and health / welfare benefits in the compensation calculation.  Accordingly, up to the time of the case moving on appeal into the Superior Court, we attribute 14 percent of his attorney fees and costs to the inclusion of his pension and health / welfare benefits into the calculation of his compensation rate. 


B.
EMPLOYEE’S ATTORNEY FEES AND COSTS FROM JULY 3, 2002 



THROUGH JANUARY 31, 2003.

AS 23.30.145 provides, in part:

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.  

8 AAC 45.180 provides, in part:

(d) The board will award a fee under AS 23,30145(b) . . . .

(2) . . . reasonably commensurate with the actual work performed and will consider . . . the nature, length, and complexity of the services performed, the benefits resulting, . . . and the amount of benefits involved.

. . . .

(f) The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim.  The applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim.  The following costs will, in the board’s discretion, be awarded to an applicant: 

. . . . 


(14) fees for the services of a paralegal . . . .

On remand from the Superior Court, we affirmed the employee is due compensation under AS 23.30.220(a)(4)(A).  We find that the employer resisted the employee’s claim.  Consequently, we can award fees and costs under subsection 145(b).
  We find the employee retained an attorney who was successful in the defense of his compensation rate; and we find he incurred legal costs.  We find this claim was complicated and tenaciously litigated.  

The employee submitted affidavits of itemized attorney fees and legal costs from July 3, 2002 through January 31, 2003, claiming $16,300.00 in attorney fees, 65.6 hours at $250.00 per hour.  He also itemized $1,428.00 in claimed paralegal assistant costs, for 13.6 hours at $105.00 per hour, as well as $419.23 in other legal costs.  

In our awards, we attempt to recognize the experience and skills exercised on behalf of injured workers, and to compensate the attorneys accordingly.
  Subsection 145(b) requires the award of attorney's fee and costs be reasonable.  In our earlier decision and orders on this case, we found an attorney fee of $215.00 per hour to be reasonable, and we found a paralegal assistant cost of $90.00 per hour to be reasonable.
  The employee now requests these rates to be increased to $250.00 and $105.00, respectively.  Based on our review of the attorney’s efforts in this case, and on our review of recent cases litigated by this attorney, we find an increased to reflect his (and his paralegal assistant’s) expertise and experience is in order, though we decline to increase the these fees to the extent requested by the employee.
  We find that an attorney fee of $235.00 per hour,
 and a paralegal assistant cost of $100.00 per hour,
 are reasonable. We find the other itemized legal costs are all reasonable.  Our regulation 8 AAC 45.180(d) requires a fee awarded under subsection 145(b) be reasonably commensurate with the work performed.  We find the itemized hours for the attorney and paralegal assistant are reasonable.   

Accordingly, under AS 23.30.145(b), we will award $15,416.00 in reasonable attorney fees, $1,360.00 in paralegal assistant costs, and $419.23 in other legal costs related to our hearing of January 30, 2003.


ORDER
1.
The employer shall calculate the employee’s compensation rate under AS 23.30.220(a)(4)(A).

2.
Under AS 23.30.095(e) and 8 AAC 45.090(d)(2)&(3), the employee may not, at present, be required to travel to North America for an examination by the employer’s physicians.  The employer may arrange a medical examination of the employee in the British Isles, or a written record review.

3.
We decline to order a second independent medical examination under AS 23.30.095(k) at this time.  We retain jurisdiction over this issue under AS 23.30.130.
4.
Under AS 23.30.145(b), we find 14 percent of the employee’s attorney fees and costs through September 27, 2000 are attributable to securing the inclusion of his pension and health / welfare benefits into the calculation of his compensation rate.

5.
 Under AS 23.30.145(b), the employee is due $15,416.00 in reasonable attorney fees, $1,360.00 in paralegal assistant costs, and $419.23 in other legal costs for the period July 3, 2002 through January 31, 2003.


Dated at Fairbanks, Alaska this 24th day of February, 2003.
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Dorothy Bradshaw, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order on Remand in the matter of VINCENT J. BRENNAN employee / applicant v. FLOWLINE OF ALASKA, employer; ALASKA NATIONAL INS. CO., insurer / defendants; Case No. 199904685; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 24th day of February, 2003.

                             

   _________________________________

      






Victoria J. Zalewski, Admin. Clerk
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